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reunification, the right to be free from cruel, inhuman or degrading treatment, and the right to health.
Furthermore, the assessment of necessity should not be static but re-evaluated over time as
circumstances change.

Our analysis of recently released data regarding outbound travel exemptions reveals that, contrary
to these requirements, the form and operation of the outbound travel restrictions bypassed analysis
of the intrusiveness and proportionality of the measures themselves, instead shifting the burden to
individuals to request an exemption on the basis that preventing their departure was overly intrusive
or disproportionate in their particular circumstances. The data on discretionary exemption decision-
making further cast doubt on whether the restrictions were implemented consistently with other
human rights. Additionally, the measures were not adjusted as circumstances changed, even as
vaccinations became widespread and other measures for controlling the spread of the virus became
available.

The Australian Border Force bore responsibility for administering discretionary exemption requests.
It was also responsible for evaluating whether travellers met an automatic exemption category,
although airlines were also tasked with determining whether such an exemption applied. The role of
airlines here stretched beyond typical administrative checks and appears to have constituted a form
of administrative decision-making. While the automatic and discretionary exemption categories
changed over time, they were not clearly delineated and decision-making was characterized by a
high-degree of discretion without meaningful access to administrative or judicial review. There were
stark differences in approval rates between different categories and countries which raise serious
questions of discrimination. For instance, ‘more than two-thirds of exemption requests for travel to
the United Kingdom were approved during the period from 1 August 2020 through 25 April 2021,
compared to just 46% for India and 59% for China’, during a period in which the UK was experiencing
a significant outbreak of COVID-19.8

The International Health Regulations direct that any measures to protect public health ‘shall not be
more restrictive of international traffic and not more invasive or intrusive to persons than reasonably
available alternatives that would achieve the appropriate level of health protection’ (art 2) and must
be implemented with full respect for the dignity, human rights and fundamental freedoms of persons’
(art 3) and ‘applied in a transparent and non-discriminatory manner’ (art 42). Australia’s outbound
travel restrictions do not appear to have met these criteria, given that quarantine and other health
responses were already in place and additional protective measures became available over time.
Numerous aspects of decision-making as to whether exemptions applied in individual cases were
characterized by arbitrariness, including the involvement of airlines in deciding whether an automatic
exemption was met, as well as inconsistent decisions, the absence of precise criteria, no detailed
written reasons for refusal, a lack of review of negative determinations.

Conclusion

It is highly questionable whether Australia’s wide-ranging and blunt restrictions were necessary,
reasonable or proportionate as time passed. The shifting balance of rights and restrictions should
have been constantly re-evaluated — and justified — in light of changing circumstances. Furthermore,
the failure to consider non-COVID-19 health and human rights impacts when evaluating these factors
rendered the analysis incomplete. Finally, multijurisdictional fragmentation, inconsistency and a lack
of interoperability between Commonwealth, state and territory systems were significant attendant
problems. Had such systems been in place, some of the more extreme limitations on people’s
movement may have been avoided.

Please do not hesitate to contact us if we can be of further assistance.
Yours sincerely,

Professor Jane McAdam AO and Dr Regina Jefferies
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