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FOREIGN PERFORMERS CERTIFICATION SCHEME

Guidelines on the entry into Australia of foreign performers for the purpose of
performing in film and television productions

INTRODUCTION

1. This revised version of the Guidelines on the entry into Australia of foreign
performers for the purpose of performing in film and televzszon productions
was adopted on [?? 2010].

2. The Guidelines deal exclusively with the employment of specified On-screen
Performers entering Australia to take part in spemﬁed Film and Television
Productions. They are the basis on which the Atts Minister, or a person
authorised by the Arts Minister, determines whether to certify that specified
requirements identified in the Mlgratlon Regulations have been met,

3. The Migration Regulations require that a subclass 420 visa, which is assessed
against the criteria in sub-paragraphs 2.72D(4) and (5), riot be approved unless
the visa application is supported by a Forelgn Performer Certificate issued by
the Arts Minister. E

4. In addition, the Migration Regulatlons requlre that the sponsorship of the
proposed visa applicant cannot be approved, unless the Sponsor has consulted
the relevant Australian unions. For the putposes of these Guidelines, the
relevant union is the Media Entertainment and Arts Alliance (MEAA). This
consultanon process is undertaken as part of the process of applymg for a

p rformer Certificate from the: Arts Minister.

> Guid Imes support key Government objectives for the film and television
dustry includ: g _proVIdmg Austrahan 1ndustry personnel with a fair chance




1.

(d) Documentaries and dramatised Documentaﬁés |

.. The Guidelines set out the circumstances:

SECTION A - SCOPE

The Foreign Performers Certification Scheme applies to the import of foreign
On-screen Performers taking part in the following specified forms of Film or
Television Production intended for distribution via platforms such as cinema,
television broadcast, DVD, and Internet and mobile devices:

(a) Feature Films;
(b) Telemovies;
(c) Series, Serials and Sketch Comedy Programs

(i) excluding foreign Performers/celebrities who take part or make brief, one-
off appearances as themselves in Film or Television Productions, when
this participation is incidental to their main purpose for entering Australia
{which might include live performance concert tours and other
promotional activities);

(i) excluding all On-screen Performers other than fore:gn Hosts and foreign
Performers in dramatic roles. v

der which applicatm_ ,\
con51dered for the 1mport of forelgn Performers take part in the Film or

1ng’v1,sas to enter Australia under an agreement
another country, ‘such as Australia’s bilateral film co-
such cases, the application will be considered by
' ***rf BC***] of the Migration Regulatlons

--{ Comment [DEH1]: Getting -
| reference rom bIAC. L




SECTION B.- TERMS AND DEFINITIONS

‘Australian Content Criteria’ or ‘ACC’ means the criteria describing Category 1,
Category 2, and Category 3 Government Subsidised productions set out in Section C
of these guidelines.

‘Cameo Actor Role’ means a brief but important role in a Film or Television
“Production, usually performed by a well-known On-screen Performer.

‘DEWHA’ means the Department of the Environment, Water, Heritage and the Arts.
‘DIAC’ means the Department of Immigration and Citizenship.

‘Documentary’ means g program that is a creative treatinent of actuality, other than a
news, current affairs, sports coverage, magazine, mfotamment light entertainment or

reality program, e e,

‘Feature Film’ means a film, including animations, commonly screened as the main
attraction in commercial cinemas that is no less than 60 minutes, or in the case of a
larger format (IMAX) film no less than 45 minutes, and:shot and processed to
commercial standards for cinema; h1b1t10n telev131on ‘broadcast or distribution via
other platforms.

‘Film or Television Production’ means a producuon 1ntended for cinema exhibition,
television broadcast, of distribution vi
and mobile phone. downloads) and inc
Sketch Comedy Program, Documnentary ¢
include computer games;

ature Film, Telemovie, Series, Serial,
ramatised Documentary but does not

‘Forelgn Investment’ includes overseas source funds where such investment is
secured against returns\from forelgn markets, regardless of whether the funds are
equity investment or not, mcludmg direct investment and revenue raised through pre-
sales and dlstnbutlon in overSeas markets.

‘Government Subsidy’ means and includes any form of government financial
support other than developmental funding and includes: _
(a) direct subsidies such as direct investment, loans_(¢xcluding loans to cashflow

the Producer Offset), distribution guarantees and pre-sales;

(b) indirect subsidies such as tax concessions (e.g. Producer Offset, Location Offset,

Post, Digital and Visual Effects Offset in Division 376 of the Income Tax
Assessment Act 1997)).
For the purposes of this definition ‘government’ includes Commonwealth and state
and territory governments, but excludes the Australian Broadcasting Corporation and
the Special Broadeasting Services Corporation [include definition entries for these if

retained].

‘Host’ means the central Performer in a Documentary or dramatised Documentary
who introduces and presents the material to a viewing audience and who may also be
referred to as “compere”, “presenter”, “commentator” or “narrator”.

Deleted: a program which is a
creative interpretation of actuality,
provides a detailed study of real
people and/or events, presenting an
issue, subject or theme of social,
political or general interest, and
often deals with travel, science,
and historical subjects but excludes
news or current affairs, sports
coverage, magazine, infotainment,
light entertainment, and reality

programs.
v

V ( Deleted: or

Comment [A2]:
“hittp/Awww.sereenausiralia. gov.an/
‘industey” support/Produciion/Dacu
mentary.asp says “[Note: For-the
purposes of these funding -
guldelmes, Sereen Australia will
apply its definition of =
*documentary® from the guidelines
compiled by the Australian
Communications and Media_
Authority (ACMA). These
guidelines are available on the

éﬂ}ﬂ[ﬁ y.‘gbmg ]”

The ACMA definition'is from
1 m AW, agima, gov au/w.veb\yuab )
a/dszs,;lmnl.&,ciggu_ncwmmlm
espdf




‘Leading Actor Role’ means the role of protagonist or one of the central or main
roles in a Film or Television Production.

‘Media Entertainment and Arts Alliance’ or ‘MEAA’ means the union
representing employees in the media, entertainment, sport and the arts.

‘Motion-capture Performer’ means a Performer in a computer animation production
in a role which involves a performance from which points can be tracked on a moving
face or body in order to get a simplified image of motion, ¢.g. the.animation of the
penguins in Happy Feet.

‘Official Co-production’ means a production for which a Performer seeks to enter
Australia under an agreement between Australia and another country, under the
International Co-production Program administered by Screen Australia, for which
visa applications are considered by the Department of Immigration and Citizenship
(DIAC) under sub-paragraph [***C] ECK***] of the ‘Migration Regulatlons

- Cumment [DEH3]: Gattmg’,in
referencefmmD}AC L

‘On-screen Performer’ means: .
(a) a Performer in a Feature Film; Telemov1e drama Senes, Serial or Sketch
Comedy Program; or dramatised Documentary Who is performmg

(1) a Leading, Supportmg or Cameo Actor 1?01,; ’

necessarﬂy moving towards a resolutlon and arranged into consecutlve eplsodes
for screening purposes.

‘Series’ means a Film or Television Production which is a narrative series made up of
two or more episodes that: '
(a) are produced wholly or principally for public exhibition under a single title,
for both free-to-air (broadcast network) and subscription television (cable or
satellite);

(b) have a common theme or themes that draws the episodes of the series into a
cohesive whole;

(c) contain dramatic elements that form a narrative structure; and



(d) are intended for exhibition together in a national market or markets.

‘Sketch Comedy Program’ means a Film or Television Production comprising
comedy and satirical sketches that are short, self-contained stories or plots; but does
not include a stand-up comedy program or an incidental sketch that is a component in -
a program of another kind.

‘Sponsor’ means an Australian producer applying for a Foreign Performer Certificate
or an Australian sponsor acting on behalf of a foreign producer in making this
application.

‘Stunt Performer’ means a Performer engaged to perform dangerous scenes in a
Film or Television Production and/or who doubles for one of the actors chosen for a
particular role. ’

‘Supporting Actor Role’ means a role which is more than a Cameo but not a central
role in a Film or Television Production. .

‘Telemovie’ means a drama program of a 11ke nature to a Feature‘Fllm which is not
less than one commercial television hour in length and shot and pro' ssed to
commercial release standards for: Iev131on broadcast or distribution via other
platforms (such as DVD and inte; d mobile phone downloads).

ustralian character that appears in
he Shiralee, etc) or is part of
ed Kelly, etc).

‘Voice-over Performer’ means a Performer who provides recorded dialogue or
narration, that comes from an unseen, off-screen voice in a Film or Television
Product1on o ; 4




SECTION C - TREATMENT OF SUBSIDISED AND UNSUBSIDISED
PRODUCTIONS

. In accordance with the requirements of the Migration Regulations, the Guidelines
set different criteria for assessing the appropriateness of foreign Performers taking
part in a specified Film or Television Production in Australia based on whether or
not the production has, or will receive, a Government Subsidy.

Sponsors are required by the Migration Regulations to consult with the MEAA in
relation to each application for a Foreign Performer Certificate before submitting
the application to DEWHA. Details of the application process, including
consultation requirements, are at Section E.

In seeking to import foreign Performers, Sponsors will need to identify the type of
production proposed and satisfy the corresponding criteria as outlined below.
Since every production that proceeds in Austraha rovides at least some benefit to
the Australian screen industry through emplo opportunities for Performers,
crews and other film production service provi ponsor must present a
convincing case in its application to DEWHA which demonstrates that the import
of a foreign Performer is necessary fora partlcular product' n and consistent with
the Government’s cultural and connncrcxal film policy objectwes

SUBSIDISED PRO j{;{(ﬁ‘l(’)Ns

il recéivg: WHY ISNT THIS JUST “A

eive a Government Subsidy” IE. THE
) LITY IN THE

. A production is subsidised i

the apphcatmn fora ‘Fm*elgn Perfnrmer Certificate must satisfy the requlrements
set out in'the Australian Content Criteria (ACC) detailed below.

. However, please note the ACC requirements vary depending on whether or - not

the production in whi h the foreign Performer is to appear receives a direct
Government Subei

Category 1 - ACC for Film or Television Productions in receipt of a direct
Government Subsidy

. Reasonable opportunity must be given to employmg Austrahan Performers at all
levels of the production, and:

(a) the casting of Leading and major Supporting Actor Roles must accurately
reflect the Australian characters portrayed;

(b) at least 50 per cent of Performers in Leading Actor roles and 75 per cent of
Performers in major Supporting Actor Roles must be Australian; and



(c) where applicable, an Australian Performer must be cast to play each
Traditional Australian Character.

8. The level of Foreign Investment in a production’s budget will be a factor
considered in assessing applications for the importation of foreign Performers on a
case by case basis. As a general guidance, the greater the level of Foreign
Investment in the production over 20 per cent, the greater the possible opportunity
for the employment of foreign Performers in Leading, Supporting and Cameo
Actor Roles within the above parameters. For example, where a minimum of;

(a) 20 per cent of a production’s budget is Foreign Investment and the budget in
the case of a Feature Film is less than $4.0 million, in the case of a Telemovie
less than $2.0 million, or in the case of a Series or Serial less than
$0.75 million per commercial hour, the employment of one foreign Performer
‘may be appropriate; -

(b) 20 per cent of a production's budget is Forergn Investment and the budget in
the case of a Feature Film is $4.0-12.0 million, in the case of a Telemovie
more than $2.0 million, or in the case of a Series or Serial is $0.75-1.0 million
per commercial hour, the employment of one foreign Performer in a Leading
Actor Role and one foreign Performer in a Supporting ot Cameo Actor Role
may be appropriate; , o

(¢) 20 per cent of a production's budget is Forergn Investment and the budget in
the case of a Feature Film is more than $12.0 million, or in the case of a Series
or Serial, more than $1.0 mﬂhon per.commercial hour, the employment of one
additional foreign Performer may be appropnate to play a Cameo Actor Role.

9. Where a Sponsor seeks to import a forergn Performer,on the basis that a suitable
Australian Performer cannot be found, the Sponsor must demonstrate that a genuine

attempt has been made to locate a suitable Austrahan Performer, DEWHA Casting

Gurdelmes/‘are at Section F.’ :

(b) ethn101ty,
(c) continuity; or
(d) unexpected change in the level of Foreign Investment; or

(e) private investment being dependent on the engagement of a foreign Performer;
or

() overall benefit to the Australian film and television industry.

| 11. If a Sponsor seeks consideration on the basis of factors listed in point 10 above,
the Sponsor will be required to provide additional evidence in support of their
application as detailed in Section D,

: ] Category 2 - ACC for Film or Television Productions NOT in receipt of direct . - | Deleted: -

Government Subsidy but eligible to access the Producer Offset:




12. The Sponsor must provide evidence that the production has obtained provisional
certification to access the Producer Offset. Evidence must include a copy of the
Provisional Certificate and covering letter from Screen Australia.

Note: Further information regarding the Producer Offset application process is
available on Screen Australia’s website at
hitp.//www.screenaustralia.gov.qu/producer _offset/nrov _certification.asp

Note: Productions in receipt of direct Government Subsidy in addition to
accessing the Producer Offset must apply for Foreign Performers Certification
under Subsidised Productions ‘Category 1’ above.

Category 3 - ACC for Film or Television Productlons eligible to access the
Location or PDV Offs

13. The Sponsor must provide evidence that the prcsductlon intends to access the
Location or PDV Offsets. Evidence may include aletter of intent from the
relevant production company and/or demeonstration that the production budget
exceeds the Location or PDV Offset ehgﬁ)ﬂlty criteria for Imnlmum expendmlre
thresholds. v

Note: The fact that a production ellgzble to qccessithe Locatzon orPDV Offset
may also be in receipt of dn% oL Government Subs;dy does not zmpose any
additional requirements in th ’

BOTH CATEGORY I AND C
STATEMENT COULD BE MIS
WH IT S NL'EDFE} J /]

to part1c1pate in all levels of the production; and

(b) the sum of Fore1gg estment exceeds the amount to be expended on the
iforeign Performers while they are in Ausiralia to take part in the unsubsidised
production. ‘

15. In making an application to import foreign Performers, the Sponsor must demonstrate

that reasonable efforts have been made to cast Australian Performers at all levels of
the production. DEWHA Casting Guidelines are at Section F.

16. In relation to Foreign Investment, the Sponsor must provide DEWHA with
documentation demonstrating that the Foreign Investment component of the
production’s budget is greater than that expended on the proposed foreign
Performers while they are in Australia to take part in the unsubsidised production.
Expenditure on foreign Performers in Australia includes salary, living allowances,
travel and other expenditure associated with their stay in Australia.

10

[ Deleted: -




SECTION D - FLEXIBILITY CIRCUMSTANCES AND EVIDENCE
REQUIRED FOR SUBSIDISED PRODUCTIONS: CATEGORY 1

I. Asnoted in Section C, where the Sponsor demonstrates that an Australian-
Performer cannot be found to fill a role for a production in receipt of direct
Government Subsidy (Subsidised Productions ‘Category 1), importation of a
foreign Performer may be considered in the circumstances outlined below on the
basis of additional evidence provided by the Sponsor in support of the application.

2. Please note that proof of a genuine search of the Australian labour market to fill

~ the role with an appropriately qualified or experienced Australian Performer will
be required in the first instance. The evidence required is set out in the DEWHA
Casting Guidelines at Section F,

3. Sponsors who intend to make an application for importation of a foreign
Performer in the following circumstances must mount a convincing case
supported by the documentary evidence. The simple assertion that foreign

_ Performer participation is critical will not be sufficient,

4. Please also note that the circumstances detailed belowyére not intended to lead to
exploitation as a minimum standard apphed to all productlons ‘

5. Ifa Sponsor believes there are other compelhng reasons to 1mport a foreign’
Performer beyond those circumstances detalled below they should contact both

6. The foreign Performer is necessary to orm a highly specialist or unusual role
which requires spemﬁc or speclahst atts butes including, but not limited to,
physical appearance, physical talent and 1 guistic or vocal skills. Please note that
foreign language and accent requlrements* for a particular role are not necessarily
sufﬁc1ent grounds for importing a foreign Performer.

7. EVldence

(a) SCI‘lpt or synopsis demonstratlng that the role requires certain highly specialist
attributes; and

(b) ‘documentation such as a listing of personal attributes or specialist skills from a
resume or curriculum vitae that supports the claim that the proposed foreign
Performer possesses the attributes necessary to perform the role.

v Ethnicity
8. The foreign Performer is necessary for reasons of ethnicity required by the role.

Please note that foreign language and accent requirements” for a particular role are -
‘not necessarily sufficient grounds for importing a foreign Performer.

* Australia is a multicultural country. Many Australian performers are competeit in a variety of

languages other than English, and can speak an extensive range of English language and non-English
language accents,

*

11




9. Evidence:

(a) script or synopsis demonstrating that specific ethnic characteristics are
required by the role; and

(b) documentation verifying that the proposed foreign Performer is of the
ethnicity required.

Continuity

10. The foreign Performer is necessary for reasons of continuity.
11. Evidence: '

(a) documentation, such as a Performer contract, cast list or press clippings,
supporting the claim that the foreign Performer has worked on, or will be
working on, the same production outside Australia for at least one month.

Unexpected change in the level of Foreign In

3

12. Where the initial level of Foreign Investment in a production’s budget allows for
the 1mportat1on of foreign Performers, but decreases unexpectedly, consideration
will be given to approving the  importation of fforeign Performers aiready attached
to the production. For exampie, if a foreign investor withdraws support due to
financial pressures and is replaced by an Austraha' ,mvestor at short notice.

13. Evidence: .
(a) details of the preduetion budget; .
(b) documentation from private investors committing to the production;

(¢) documentation verifying the genuine withdrawal of a foreign investor and the
reasons for the withdrawal; and

(d) documentary proof that a genuine attempt has been made to secure
replacement foreign investors.

sacement of a foreign Performer

14. The foreign Perfor,
Foreign Investmen

s commercially necessary to secure Australian and/or
€ production or overseas pre-sales and distribution deais.

15. Evidence:
(a) details of the production budget;
(b) one or more of the following documents as necessary:

(i) letter of confirmation from the production’s principal private investor that
finance in the production is dependent on the foreign Performer’s
participation;

(ii) letter of confirmation from the production’s distributor that distribution is
dependent on the foreign Performer’s participation;

(iii)contracts indicating that overseas pre-sales are dependent on the foreign
Performer’s participation;

12



16.

17.

18.

19.

20.

where the foreign Performer is internationally known, documentary proof of their
box office appeal through international box office figures for Film or Television
Productions in which they have undertaken Leading or major Supporting-Actor -
Roles; and/or

where the foreign Performer is an emerging On-screen Performer, or cast to
appeal to a particular overseas audience, documentation in support of their
potential box office appeal such as resume/filmography details including previous
work, reviews, awards/accolades, and/or other evidence of audience appeal.

Overall benefit to the Australian film and television industry

The foreign Performer is necessary to ensure that the production proceeds in
Australia, and proceeds on the scale originally envisaged rather than being
significantly diminished, and the size of the production’s budget is such that
associated local employment opportunities constitute an overall net economic
benefit for the Australian film and television industry. Net economic benefit
could include additional employment opportunities for Australian Performers
and crews, longer employment contracts as a consequence of a larger production
budget and longer production schedules ‘and significant commercial
opportunities for other film productxon servu:e prov1ders in Austraha

Please note that where a Sponsor claims there isa financial 1mperat1ve to engage a
foreign Performer which is not demonstrated by a higher level of Australian
and/or Foreign Investment in the production budget a detailed explanation of that
financial imperative will be required.

Evidence to demonstrate the significantly diminished scale of the productionif the
foreign Performer for whom certification is being sought is not attached to the
product1on 1nclud1ng

If productzon were to proceed wzth forezgn Performer

~ (a) details of the estimated productlon budget 1nclud1ng estimated expenditure in

Australia;
(b) one or more of the following documents as necessary:

(1) letter of confirmation from the production’s principal private investor that
investment in the production is dependent on the forelgn Performer’s
participation;

(ii) letter of confirmation from the production’s distributor that distribution is
dependent on the foreign Performer’s participation;

(iii)contracts indicating that overseas pre-sales are dependent on the foreign
Performer’s participation;

(c) details of the number and description of the specific roles to be filled by
Australian Performers and the positions to be filled by Australian crew, all
including employment contract details; and

13




If production were to proceed without foreign Performer

(d) details of the estimated production budget including estimated expenditure in
Australia;

() details of the number and description of the specific roles to be filled by
Australian Performers and the positions to be filled by Australian crew, all
including employment contract details.

14



SECTION E - APPLICATION PROCESS
1. Applications for Foreign Performer Certificates should be made by Sponsors.

2. Applying for certification of the foreign performer through to the provision of the
entertainment visa is a four part process as follows:

e Initial contact with DEWHA and MEAA, and in cases which involve a large
number of cast and crew DIAC, to indicate the Sponsor is commencing
application for a Foreign Performer Certificate;

e Consultation with MEAA to obtain a letter of opinion;

« DEWHA assessment and decision on application for a Foreign Performer
Certificate; and :

“e DIAC processing of application for the entertainment visa.

3. To allow adequate time for consideration of applications, Sponsors should
commence the application process at least 1012 wegks prior to the proposed date
of entry into Australia of the foreign perforrner Processmg times may be
accelerated to accommodate one-off apphcatlons where the,,Sponsor has
demonstrated a genuine need for urgency apphes

Initial con Iact wnth relevant agencies

4, Sponsors must initially advise DEWHA and MEAA of their intention to apply for
a Foreign Performer Certificate. This will provide afi opportunity for information
exchange and to clarify any initial questions the Sponsor may have regarding the
application process including relevant apphcatlon forms and MEAA consultation
requirements.

5. Sponsors.should provide initial e-mail adv1ce to:

DEWHA (E-mail: foremndctm S(@ Denwronment.gov.au) and

(c) Number and nationalities of the forefgn performers for whom entry is being
sought; and

(d) Estimated arrival and departure dates.

6. Sponsors seeking to import 10 or more foreign personnel (including performers
and crew) in a single application should also provide the above advice to DIAC by

e-mail (BE-mail: gntertainment. visas@immi.gov. au u).

7. For full contact details for agencies see Section G.

15




8.

10.

Consultation with MEAA to obtain letter of opinion

Sponsors should consult with MEAA in advance of Submitting their application
obiection letter, or a letter of opinion to the Sponsor and ISI:JWHA based on its
assessment of whether the proposed foreign performer importation complies with
the DEWHA Guidelines.

WHOSE REQUIREMENT IS THIS? IF ITS DONE IN ADVANCE THEN IS
THE RESPONSE TIME CRITICAL? MEAA is required to provide a written
response (letter of opinion) to the Sponsor and DEWHA in relation to their
application within 14 calendar days. The 14 day period commences from the date
upon which all relevant documentation is submitted to MEAA for consrderat1on
{see also para;raoh 20 below). ,

rmation in order to make

MEAA requires the Sponsor to provrde arange of
entation (unless otherwise agreed

this assessment including the following doc
with MEAA):

(a) script or synopsis;

(b) letter outlining the reasons for the proposed foreign performer import,
including details of the production budget and level of Foreign Investment;

(c) evidence of compliance with the DEWHA Casting Guidelines when the basis
of the application is an inability to cast the role with an Australian Performer;

(d) details of the performer’s itinerary;
(e) foreign performer’s resume; and -

(f) copy of the deal memo/contract with the forergn performer

!‘!“!!7!’!’ A =s

Certlﬁc-ate

Submitting an application

12.

13.

14.

The DEWHA Guidelines and Forelgn Performer Certlﬁcate apphcat1on form are

Applications should contain ev1dence of comphance with the requirements set out
in Sections C and D of the Guidelines as necessary. DEWHA may also seek
further information and/or statutory declarations in relation to supporting
documentation provided by the Sponsor where appropriate.

In determining whether to issue a Foreign Performer Certificate, the Arts Minister
or person authorised by the Arts Minister, will take comments provided by MEAA
into consideration. A copy of the letter of opinion from MEAA should be

16
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provided by the Sponsor as part of the application submitted to DEWHA.

17




15. Applications should be addressed and faxed or emailed as follows:

Assistant Secretary

Film and Creative Industries Branch

Department of the Environment, Water, Heritage and the Arts
Fax: +61 2 6275 9320

Email: foreignactors@environment.gov.au

16. Receipt of applications will be acknowledged and all enquiries regarding the
_ application process should be directed to the Desk Officer at the above generic
email address or by phone on Tel: +61 2 6275 9633.

17. Please note that a single application form may cover a number of performers.
Alternatively, applications may be made for performers ina sequence as details
- become available.

Application assessment

18. DEWHA considers the circumstances of each application, taking into account the
views of the Sponsor and MEAA'’s letter of opinion, and makes a decision based
its assessment of whether the proposed forelgn performer i rmpoﬂatwn complies
with the Guidelines.

19. DEWHA commences its assessment of an application for a Fofeign Perfonner
Certificate once the completed application form and supporting doeumentation
(including a letter of opiniont from MEAA) has been received. DEWHA requires
five working days to process an apphcatlon and may seek further information at
any point in the apphcatlon assessment pmcess in order to establish whether
certification should occur ' o

) ﬁld be provided to DEWHA and copied to MEAA
of DEWHA’s request. This may be done by emall or

22. Upon receipt of the Sponsor’s submission, MEAA will be invited to provide any
additional comments it may wish to make in response in writing to DEWHA.
These comments should be provided to DEWHA and copied to the Sponsor within
three working days of DEWHA’s request. This may be done by email or fax.

23. The Sponsor will subsequently be invited to provide any final written comments
in support of the application to DEWHA, again within three workmg days of
DEWHA s request.

24, Every effort will be made to come to a determination as expeditiously as possible,
and DEWHA takes the timeframe of the production and proposed arrival date of
the performer into consideration. Hence in some circumstances input from the
Sponsor and MEAA may be required within a shorter timeframe than that

18



indicated above.

Decision on certification

25

26.

217.

28.

29,

30.

31.

32,

. Upon completion of the assessment process, DEWHA makes its recommendations

regarding the issuing of a Foreign Performer Certificate to the Arts Minister, or
person authorised by the Arts Minister, for consideration and final decision.

DEWHA will notify the Sponsor, MEAA and DIAC regarding the certification
decision, and where a certificate has been issued, provide signed copies to all
three parties by email (or by fax upon request). The Sponsor will also be sent the
original hard copy of the certificate by regular post.

Please note that a Foreign Performer Certificate is valid for the entire length of the
production for which it is issued. A new certificate is not required in the case of
subsequent re-entry of the same performer in the same production.

DIAC processing of appllcatlon for entertainment visa

Applications for entertainment visas for forelgn performers entering Australia to
take part in productions covered by these Guidelines are only considered by DIAC
if supported by a Foreign Performer Certlﬁcate ,

Sponsors should lodge their documentatlon wrth DIAC at least 8- 12 weeks prior
to the nominated person's arrival date in Austraha

The Foreign Performer Certifi ate sh id be lodged by the Sponsor with DIAC to
initiate processmg of the visa appll ion," her Wlth the following
documentation; :

(a) the MEAA letter of oplmon

(b) a completed sponsorshlp apphcatlo form (if the proposed Sponsor has not
already been approved asan entertar t Sponsor. Sponsorship is valid for
three years), » - -

(c) a\completed nommatlon apphcatron form

(d) a completed entert alnment visa application form; and

(e) the separate fees/c harges (if applicable) for the sponsorship, nomination and
visa apphcatlons wrthout which an entertamment visa application will not be
valid. . " :

For further 1nformat10n and a comprehensive list of DIAC’s requrrements

including where apphcatlons must be lodged, see:

hitp:/www.immi.gov.au/skilled/specialist-entry/420 [***TBC il o

1 Comment [DEHS] Conﬁnn
WithDIAC S .

Sponsors should also make themselves aware of the obligations under the
Entertainment visa program. More information can be found at:
http://www.immi.gov.aw/skilled/specialist-entry/420/obligations-sponsor.htm
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1.

N

SECTION F - CASTING GUIDELINES

Where a Sponsor seeks to import a foreign Performer on the basis that a suitable
Australian Performer cannot be found, the Sponsor must demonstrate that a genuine
attempt has been made to locate a suitable Australian Performer.

Where the Arts Minister or person authorised by the Arts Minister is not satisfied that
a genuine attempt has been made, the Sponsor will need to provide documentary
evidence to demonstrate to DEWHA that some or all of the following have been
undertaken:

(a) appointment of a recognised casting director;
{(b) employment of recognised casting agents;
(c) appropriate advertising of the role;

(d) distribution of the character breakdown of the role to Performers' agents
Australia-wide;

(e) professional auditions conducted in a conducive aﬁti’bsphere where the Performer
is given every opportunity to demonstra ‘their ability to play the nominated role
including: ,

(i) providing the Performer with a detalled charagter breakdown of the role and
excerpts from the script in sufficient time to prepare for the role

(i1) informing the Performy vance if ﬂle,rple requires a partlcular accent;

(iii)giving the Performer th

0 dis“c“uss,,the role with the director; and

casting director, aIl Performers were aul
Performers were screen tested

's considered unsuitable for the role and a statement of -
sion.

seek further information and/or statutory declarationg in

relation to supporting documentation provided by the Sponsor where appropriate.
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SECTION G - CONTACTS FOR FURTHER
. INFORMATION

Department of the Environment, Water Heritage and the Arts (DEWHA)

Desk Officer, Foreign Performers Certification Scheme
Tel: +61 2 6275 9633

Fax: +612 6275 9320 ‘

Email: foreignactors@environment,gov.au
http://www.arts.gov.au/foreignactors

Department of Immigration and Citizenship (DIAC)

Entertainment Processing Centre
Tel: +61 2 8861 4356 or +61 2 8861 4358
Fax: +61 2 88614301

Email: entertainment.visas@immi.gov.au .-
hitp://www.immi,gov. du/skxlled/spemalmt—enu y/420 [***TBC***]

Media, Entertainment and Arts Alhance 1MEAA[

Federal Policy Officer

Tel: +61 2 9333 0958

Fax: +61 29333 09333: =
Email: imports@alliance o ug_w
http://www.alliance.org. au/mmorts
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(v Dey (NES FRUED
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Carter, Jane v
From: Richards, Stephen "/:;c A de (X
Sent: Thursday, 14 October 2010 3:00 PM - ~

To: Carter, Jane 4. e v

‘Subject: RE: For clearance today: SEC=UNCLASSIFIED X7
, | IR &

Categories: UNCLASSIFIED

Jane — Thanks. I've suggested a small addition to give us some cover as to why this has taken so long. If this
is OK with you cah you pass to Greg, please? Cheers — Stephen

From: Carter, Jane

Sent: Thursday, 14 October 2010 2:21 PM

To: Richards, Stephen

Subject: For clearance today: SPAA briefing [SEC=UNCLASSIFIED]

Stephen

Draft input for Greg's brief at the link below — for your comments/clearance today please:

GNAS&IVFilm and Creative Industries\immigration\POLICY\BRIEFING\Meeting brief_Crean with SPAA_Oct
2010.doc : | »

Greg has indicated this length is ok.
Cheers,

Jane Carter ,
Agsistant Director, Film Incentives and International Section

ph +61 2 6275 9631 | fax +61 2 6275 9320

jane.carter@environment.gov.au

From: Jericho, Greg

Sent: Tuesday, 12 October 2010 3:47 PM
To: Richards, Stephen; Carter, Jane

Cc: Roberts, Belinda

Subject:_[SEC=UNCLASSIFIED]

- Stephen

Could y‘ou provide me with a couple paragraphs on the issue for the briefing, and any talking points
if you think they are necessary?

We’re hoping to get the briefing to Celia by cob Friday.

Cheers
Greg

Greg ]eri_cﬁo

14/10/2010
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Policy Officer
Australian Film Industry
Culture Division

Office for.the Arts
Department of the Prime Minister and Cabinet

Tel: +61 (0)2 6275 9609
Fax: +61 (0)2 6275 9320

14/10/2010



Foreign Actor Certification Scheme

¢ Regulation of the entry of foreign actors into Australia for film and television is an
important measure to ensure Australian performers are seen and heard on
Australian screens.

e Asyou know, the Department’s Guidelines for the entry of foreign actors are the
basis on which decisions are made as to whether the requirements identified in
the Migration Regulations have been met.

e The Department is in the process of reviewing the Guidelines. -

o 1expectto be briefed on progress with the review in the coming
weeks.

In 2009, with the approval of the previous Arts Minister, the Department began a
review of the Guidelines for the entry into Australia of foreign performers for the

- purpose of performing in film or television productions (the Guidelines). The
Guidelines set out in detail the scope and eligibility requirements of the Foreign
Actor Certification Scheme. :

The review process to date has been undertaken in consultation with key
stakeholders —the Media, Entertainment and Arts Alliance (MEAA), the Screen
Producers Association of Australia (SPAA), the Department of Immigration and
Citizenship (DIAC) and Screen Australia (SA). On the basis of these initial
consultations in 2009, the Department prepared revised draft Guidelines for further
discussion with stakeholders. The draft Guidelines were being considered by the
former Minister for the Arts when the 2010 federal election was called.

The draft Guidelines are modelled on the existing Guidelines and do not constitute a
radical departure from them: The intent has been to find a middle path between the
divergent positions of SPAA and MEAA — one which supports employment
opportunities for Australian performers so that Australian voices are heard in
Australian productions as advocated by MEAA, while also offering some flexibility in
the importation of foreign actors in special circumstances in order to build a
commercially sustainable film and television industry, as preferred by SPAA.

DIAC and SA have indicated they are in broad agreement with the revised draft.
External industry stakeholders such as SPAA have not yet seen the revised draft
Guidelines. Your agreement will be sought in the coming weeks to continue the
review of the Guidelines, including further consultation with external stakeholders.
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Carter, Jane

From: Street, Celia

Sent: Monday, 25 October 2010 10:57 AM
To: Carter, Jane

Cc: Richards, Stephen; Sircar, Sanjay

Subject: RE: For clearance: Foreign actors brief - guidelines review [SEC=UNCLASSIFIED]
Categories: UNCLASSIFIED

Thanks Jane — one v minoi’ additional change. .

Please print (eingle sided) for Sally’s consideration.

Kind regards

C

From: Carter, Jane

Sent: Monday, 25 October 2010 10:49 AM

To: Street, Celia

Cc: Richards, Stephen; Sircar, Sanjay

- Subject: RE: For clearance: Foreign actors brief - gwdelmes review [SEC= UNCLASSIFIED]

Hi Celia

As per your comment in the draft brief, 've gone back over the Screen Australia data, including the revised
figures that were sent through on Friday and have come up with a more expanded analysis of the level of
foreign investment in the last three years and in the mid-late 1990s. Grateful for your further clearance of the
draft.

G:\AS&NFilm and Creative lndusiries\lmmigratvion\POLICY\GDLNS\GUIDELINES REVIEW 2009
\Briefing\Draft Brief - Minister Crean - State Government Assistance and Review October 2010.doc

I've accepted all your other changes.

If you are happy with this, I'll accept all new changes and delete your comment so that you can clear a clean
version through Sally.

Many thanks,

Jane Carter
Assistant Director, Film Incentives and International Section

ph +61 2 6275 9631 | fax +61 2 6275 9320

jane.carter @ environment.gov.au

From: Street, Celia

Sent: Friday, 22 October 2010 1:39 PM

To: Carter, Jane

Cc: Richards, Stephen; Sircar, Sanjay

Subject: RE: For clearance: Foreign actors brlef gmdellnes review [SEC= UNCLASSIFIED]

Thanks Jane

| think it all makes a lot of sense and the rationale is strong | have made some suggestions for your
consideration.

25/10/2010
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16 Lo e,
DEPARTMENT OF THE ENVIRONMENT, WATER, HERITAGE AND THE ARTS

Minister for the Environment, Heritage and Brief No:  B10/251
the Arts(Decision) ision/Agency: Culture

cc: Secretary, Deputy Secretary, FAS - Culture - Pg:lic Affairs Consulted:

REVIEW OF THE FOREIGN ACTOR CERTIFICATION GUIDELINES

Timing: 26 February 2010 (to enable next phase of stakeholder consultation to commence)

Purpose: To seek your approval to circulate the current draft of the Foreign Performers
Certification Scheme Guidelines (the Guidelines) to the Media Entertainment and Arts Alliance
(MEAA) and the Screen Producers Association of Australia (SPAA) for their consideration.

Background: We have previously advised you (B09/2839) that through 2009 the Department

has been reviewing the Guidelines on the Entry into Australia of Foreign Actors for the Purpose of
Employment in Film and Television Productions, which have not been substantively updated
since the early 1990s.

This has been done in consultation with key stakeholders — MEAA, SPAA, the Department of
Immigration and Citizenship (DIAC) and Screen Australia (SA) — who have had opportunities to
comment on the issues they believe need to be addressed in the review. The Department had
further discussions with DIAC and SA at the end of 2009 and as a result, these agencies are in
broad agreement with the current draft of the Guidelines.

A copy of the draft Guidelines is at Attachment A. In keeping with the terminology of the
Migration Regulations 1994, which underpin the scheme, the current draft Guidelines refer to
‘foreign performers’ rather than ‘foreign actors’.

Issues/ Sensitivities: The objectives of the review are to ensure that the revised Guidelines are
clear, transparent and take account of the way in which productions are financed (e.g.
~ introduction of the Producer Offset, changing levels of foreign investment in productions, etc.).

In preparing this draft, the Department has sought to strike a balance between the objectives of
providing Australian performers with a fair chance of securing employment in film and television
Productions shot in Australia, ensuring Australian voices are heard in Australian productions, and
building a commercially sustainable film and television industry.

The Department expects broad support from SPAA for the greater flexibility and transparency set
out in the draft Guidelines, although SPAA continues to have some criticism of the level of MEAA
involvement in the process. The Department anticipates strong criticism on a number of points
from the MEAA, which favours strict compliance with the existing Guidelines and less flexibility in
the application of the Guidelines. A summary of the main MEAA and SPAA’s sensitivities is at
Attachment B.

Accordingly, we wish to discuss the
-draft in further detail with MEAA and SPAA during March 2010.

We will brief you on the outcomes of these consultations and any recommendations arising from
them when we submit a final draft of the Guidelines for your consideration.
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Recommendation: That you:

1. Agree to circulate the current draft Guidelines to the 1. Agreed/Not agreed
MEAA and SPAA

Stepher; Arnott Secondary Contact ' MINISTER
Assistant Secretary Stephen Richards / /2010
Film & Creative Industries

62759557 AN 6275 9645 / iGN

email:Stephen.Arnott @environment.gov.au  email:Stephen.Richards @environment.gov.au

(0 /2/2010
Consultation: Screen Australia, Department of Immigration and Citizenship
Attachments: A Current draft Foreign Performers Certification Scheme

Guidelines
B MEAA and SPAA sensitivities



Attachment A

Australian Government

Department of the Environment,
Water, Heritage and the Arts

Forelgn Performers Certlflcatlon |
Scheme S, -

Guidelines for the entry into
‘Australia of foreign performers
for the purpose of performing
in film and television
productions

Australian Government
[insert month] 2010
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FOREIGN PERFORMERS CERTIFICATION SCHEME

Guidelines on the entry into Australia of foreign performers for the purpose of
performmg in film and television productions

INTRODUCTION

1. This revised version of the Guidelines on the entry into Australia of foreign
performers for the purpose of performing in film and television productions
was adopted on [?? 2010].

2. The Guidelines deal exclusively with the employment of specified On-screen
Performers entering Australia to take part in specified Film and Television
Productions. They are the basis on which the Arts Minister, or a person
authorised by the Arts Minister, determines whether to certrfy that spemﬁed
requirements identified in the Mrgratron Regulatrons have been met.

3. The Migration Regulatlons requlre that a subclass. 420 visa, whlch is assessed
against the criteria in sub-paragraphs 2. 72D(4) and (5), not be approved unless
the visa application is supported by a Foreign. Performer Certlﬁcate issued by
the Arts Minister. .

4. 'In addition, the Migration Regulations require that’ fhe sponsorship of the
- proposed visa applicant cannot be approved unless the Sponsor has consulted
the relevant Australian unions. For the purposes of these Guidelines, the
relevant union is the Media Entertainment and Arts Alliance (MEAA). This
consultation process is undertaken as part of the process of applying for a
Foreign Performer Certificate from the Arts Minister.

5. The Guidelines support key Government objectives for the ﬁlm and television
industry including providing Australian industry personnel with a fair chance
-of securing employment in Film or Television Productions shot in Australia,
" ensuring Australian voices are heard in Australian productions, and building a
éommeréially sustainable film and television industry.

6. The Guidelines are administered by the Department of the Environment,
Water, Herltage and the Arts (DEWHA).




1.

SECTION A - SCOPE

The Foreign Performers Certification Scheme applies to the import of foreign
On-screen Performers taking part in the following specified forms of Film or
Television Production intended for distribution via platforms such as cinema,
television broadcast, DVD, and Internet and mobile devices:

(a) Feature Films;
(b) Telemowes
(c) Series, Serials and Sketch Comedy Programs

(i) excluding foreign Performers/celebrities who take part or make brief, one-
off appearances as themselves in Film or Television Productions, when
this participation is incidental to their main purpose for entering Australia
(which might include live performance concert tours and other
promotional activities); S

(d) Documentaries and dramatised Documentaries

(1) excluding all On-screen Performers other than foreign Hosts and foreign
Performers in dramatic roles. : : ~ :

The Guidelines set out the 01rcumstances ur\idelf Whieh'applications can be
considered for the import of foreign Performers to take part in the Film or
Television Productions and roles specified above.

The Guidelines do NOT apply to:

(a) foreign Performers in roles or forms of Film or Television Production other
than those specified above. Visa applications for such Performers will be
considered by the Department of Immigration and Citizenship (DIAC) under
the appropriate Migration Regulations; or

(b) foreign Performers seeking visas to enter Australia under an agreement
between Australia and another country, such as Australia’s bilateral film co-
productlon agreements a person may lodge an application to be considered by

- DIAC under subclass 406 oi the Migration Regulations. Screen Ausiralia
administers the Commonwealth Government’s International Co-production
Program and determmes applications for projects to be approved as Official
Co-productions.



SECTION B - TERMS AND DEFINITIONS

‘Australian Content Criteria’ or ‘ACC’ means the criteria describing Category 1,
Category 2, and Category 3 Government Subsidised productions set out in Section C
of these guidelines.

‘Cameo Actor Role’ means a brief but important role in a Film or Television
Production, usually performed by a well-known On-screen Performer.

‘DEWHA’ means the Department of the Environment, Water, Heritage and the Arts.
‘DIAC’ means the Department of Immigration and Citizenship.- |

‘Documentary’ means a program that is a creative treatment of actuality, other than a
news, current affairs, sports coverage, magazine, 1nfota1nment light entertainment or
reality program. :

‘Feature Film’ means a film, including animations, commonly screened as the main
attraction in commercial cinemas that is no less than 60 minutes, or in the case of a
larger format (IMAX) film no less than 45 minutes, and shot and processed to
commercial standards for cinema exh1b1tron telev1sron broadcast or distribution via
other platforms.

‘Film or Television Production’ means a production intended for cinema exhibition,
television broadcast, or distribution via other platforms (such as DVD, and internet
and mobile phone downloads) and includes a Feature Film, Telemovie, Series, Serial,
Sketch Comedy Program, Documentary and dramatrsed Documentary but does not
include computer games

‘Forelgn Investment’ includes overseas sourced funds where such investment is
secured against returns from foreign markets, regardless of whether the funds are
equity investment or not, including direct investment and revenue raised through pre-
sales and distribution in overseas markets.

‘Government Subsidy’ means and includes any form of government financial
support other than developmental funding and includes:
(a) direct subsidies such as direct investment, loans (excluding loans to cashflow

the Producer Offset), distribution guarantees and pre-sales;

~ (b) indirect subsidies such as tax concessions (e.g. Producer Offset, Location Offset,
Post, Digital and Visual Effects Offset in Division 376 of the Income Tax
Assessment Act 1997).

For the purposes of this definition government’ includes Commonwealth and state

and territory government film and television agencies, but excludes the Australian

Broadcasting Corporation and the Special Broadcasting Service.

‘Host’ means the central Performer in a Documentary or dramatised Documentary
who introduces and presents the material to a viewing audience and who may also be
referred to as “compere”; “presenter”, “commentator” or “narrator”.




“Leading Actor Role’ means the role of protagonist or one of the central or main
‘roles in a Film or Television Production.

| “Media Entertainment and Arts Alliance’ or ‘MEAA’ means the union
representing employees in the media, entertainment, sport and the arts.

‘Motion-capture Performer’ means a Performer in a computer animation production
in a role which involves a performance from which points can be tracked on a moving
face or body in order to get a simplified image of motion, e. g the animation of the
penguins in Happy Feet ’

‘Official Co-production’ means a production for which a Performer seeks to enter
Australia under an agreement between Australia and another country, under the
International Co-production Program administered by Screen Australia, for which
visa applications are considered by the Department of Immigration and Citizenship
(DIAC) under subclass 406 of the Migration Regulations. :

‘On-screen Performer’ means:
(a) a Performer in a Feature Film; Telemowe' drama Series, Serial or Sketch
Comedy Program; or dramatised Documen who is performing:

(i) a Leadmg, Supporting or Cameo Actor rol

(i1) as a dancer, Motion-capture Performer Puppeteer Stunt Performer or
Voice- over Performer; or

(b) as a Host in a Documentary or dramatised Documentary.

‘Puppeteer’ means a manipulator of any variety of puppet, whose work appears in a
Film or Television Production.

‘Serial’ mea;ns a Film or Television Production which is a narratrve series made up of
two or more eprsoée:  that: :
(@) are produced wiwily or principally for public exhibition under a single title,
~ for both free-to-air (broadcast network) and subscription television (cable or
~ satellite); and

(b) comprise a potentially unlimited number of episodes, relating a number of
equally irnportant and overlapping plots, without an apparent single major plot
necessarily movmg towards a resolution and arranged into consecutive episodes
for screening purposes.

‘Series’ means a Film or Television Production which is a narrative series made up of
two or more episodes that:
(a) are produced wholly or principally for public exhibition under a single title,
for both free-to-air (broadcast network) and subscrlptlon television (cable or
satellite);

(b) have a common theme or themes that draws the episodes of the series into a
cohesive whole; :

(¢) contain dramatic elements that form a narrative strocture; and



(d) are intended for exhibition together in a national market or markets.

‘Sketch Comedy Program’ means a Film or Television Production comprising -
comedy and satirical sketches that are short, self-contained stories or plots; but does
not include a stand-up comedy program or an incidental sketch that is a component in
a program of another kind.

‘Sponsor’ means an Australian producer applying for a Foreign Performer Certificate
or an Australian sponsor acting on behalf of a foreign producer in making this
application.

‘Stunt Performer’ means a Performer engaged to perform dangerous scenes in a
Film or Television Production and/or who doubles for one of the actors chosen for a
particular role. s

‘Supporting Actor Role’ means a role which is more than a Cameo but not a central
role in a Film or Television Production. - -

‘Telemovie’ means a drama program of a like nature to a Feature Film, Wthh is not
less than one commercial television hour in length and shot and processed to
commercial release standards for television broadcast or distribution via other
platforms (such as DVD and internet and mobile phone:downloads).

‘Traditional Australian Character’ means an Australian charactcr that appears in
Australian literature (e.g. Man from Snowy River, The Shiralee, etc) or is part of
Australia's history and/or folklore (e.g. Dame Nellie Melba, Ned Kelly, etc)..

‘Voice-over Performer’ means a Performer who provides recorded dialogue or
narration, that comes from an unseen, off—screen voice in a Film or Television
Production. .




SECTION C - TREATMENT OF SUBSIDISED AND UNSUBSIDISED
PRODUCTIONS

. In accordance with the requirements of the Migration Regulations, the Guidelines
set different criteria for assessing the appropriateness of foreign Performers taking
part in a specified Film or Television Production in Australia based on whether or
not the production has, or will receive, a Government Subsidy.

Sponsors are required by the Migration Regulations to consult with the MEAA in
relation to each application for a Foreign Performer Certificate before submitting
the application to DEWHA. Details of the application process, including
consultation requirements, are at Section E.

. In seeking to import foreign Performers, Sponsors will need to identify the type of
production proposed and satisfy the corresponding criteria as outlined below.
Since every production that proceeds in Australia provides at least some benefit to
the Australian screen industry through employment opportunities for Performers,
crews and other film production service providers, a Sponsor must present a
convincing case in its application to DEWHA which demonstrates that the import
of a foreign Performer is necessary for a particular production and consistent with
the Government’s cultural and commercial film policy objectives.

SUBSIDISED PRODUCTIONS

. A production is subsidised if it has, or will receive, a Government Subsidy.

5. For a foreign Performer to take paﬂm a Sileldised Film or Television Production,

the application for a Foreign Performer Certlﬁcate must satisfy the requirements
set out in the Austrahan Content Cntena (ACC) detailed below.

. However, please n

se note the ACC requlrements vary depending on whether or not
the productiori

thh the forel gn Performer is to appear:

(a) receives a d1rect Go rnment SubSIdy- see Category 1 below; or

(b) is 11ke1y to access the Producer Offset and is receiving no direct Government
BaUSruy — 8¢C u‘uegor yZ ueiﬁw or :

(c) is likely to access the Locatlon or PDV Offset - see Category 3 below.

Category 1 - ACC for Film or Television Productions in receipt of a direct
Government Subsidy

. Reasonable opportunity must be given to employing Australian Performers at all
levels of the production, and:

(a) the casting of Leading and major Supporting Actor Roles must accurately
. reflect the Australian characters portrayed;

(b) at least 50 per cent of Performers in Leading Actor roles and 75'7per cent of
Performers in major Supporting Actor Roles must be' Australian; and

(c) where applicable, an Australian Performer must be cast to play each
Traditional Australian Character.

. The level of Foreign Investment in a production’s budget will be a factor
considered in assessing applications for the importation of foreign Performers on a

7



case by case basis. As a general guidance, the greater the level of Foreign
Investment in the production over 20 per cent, the greater the possible opportunity
for the employment of foreign Performers in Leading, Supporting and Cameo
Actor Roles within the above parameters. For example, where a minimum of’

(a) 20 per cent of a production’s budget is Foreign Investment and the budget in
the case of a Feature Film is less than $4.0 million, in the case of a Telemovie
less than $2.0 million, or in the case of a Series or Serial less than
$0.75 million per commercial hour, the employment of one foreign Performer

- may be appropriate;

(b) 20 per cent of a production's budget is Foreign Investment and the budget in
the case of a Feature Film is $4.0-12.0 million, in the case of a Telemovie
more than $2.0 million, or in the case of a Series or Serial is $0.75-1.0 million
per commercial hour, the employment of one foreign Performer in a Leading
Actor Role and one foreign Performer in a Supportmg or Cameo Actor Role
may be appropriate; . :

(c) 20 per cent of a production's budget is F orelgn Investment and the budget in
the case of a Feature Film is more than $12.0 million, or in the case of a Series
or Serial, more than $1.0 million per commercial hour, the employment of one
additional foreign Performer may be appropnate to play a Cameo Actor Role.

Where a Sponsor seeks to import a foreign Performer.on the basis that a suitable
Australian Performer cannot be found, the Sponsor must demonstrate that a genuine
attempt has been made to locate a su1table Australian Performer DEWHA Castmg

* Guidelines are at Section F.

10.

11.

When no Australian Performer can be cast to satisfy the requirements of arole,
the employment of a foreign Performer may be appropnate in the following
circumstances:

(a) highly specialist/unusuél roles; or

(b) ethniéity; or

(c) contmulty, or . ,

(d) unexpected change in the level of Foreign Investment; or

(e) prlvate investment belng dependent on the engagement of a foreign Performer;
or N o ‘ . ;

(f) overall beneﬁt 'to the Australian film and television industry.

If a Sponsor seeks consideration on the basis of factors listed in paragraph 10
above, the Sponsor will be required to provide additional evidence in support of
their application as detailed in Section D. :

Category 2 - ACC for Film or Television Productions NOT in receipt of direct

12.

Government Subsidy but eligible to access the Producer Offset

The Sponsor must provide evidence that the production has obtained provisional
certification to access the Producer Offset. Evidence must include a copy of the
Provisional Certificate and covering letter from Screen Australia.




Note: Further information regarding the Producer Offset application process is
available on Screen Australia’s website at
http://www.screenaustralia.gov.au/producer_offset/prov_certification.asp

Note: Productions in receipt of direct Government Subsidy in addition to

- accessing the Producer Offset must apply for Foreign Performers Certzf cation

13.

14.

15.

16.

under Subsidised Productions ‘Category 1’ above.

Category 3 - ACC for Film or Television Productions eligible to access the
: Location or PDV Offsets

The Sponsor must provide evidence that the production intends to access the
Location or PDV Offsets. Evidence may include a letter of intent from the
relevant production company and/or demonstration that the production budget
exceeds the Location or PDV Offset ehglblhty crlterla for mlmmum expenditure
thresholds. S \

Note: The fact that a production eligible to access the Location or PDV Offset
may also be in receipt of direct Government Subsidy does not impose any
additional requirements in this instance. Such a production is only required to
satisfy the Category 3 requirement set out in paragraph-13 and does not have to
satisfy any of the Category I requirements set out in paragraphs 7-11.

UNSUBSIDISEﬁT\?iE‘RODUCTIONS

Unsubsidised productions, including those fully funded offshore must satisfy the
following criteria:

(a) Australian 01tlzens/re51dents have been prov1ded with a reasonable opportunity
to participate in all level\\‘ of the productlon and

(b) the sum of Foreign Investfnent exceeds the amount to be expended on the

foreign Performers while they are in Australia to take part in the unsubsidised
nrndnotmn

In makmg an applicatidn to 1mport foreign Performers, the Sponsor must demonstrate
that reasonable efforts have been made to cast Australian Performers at all levels of
the production. DEWHA Casting Guidelines are at Section F.

In relation to Foreign Investment, the Sponsor must provide DEWHA with
documentation demonstrating that the Foreign Investment component of the
production’s budget is greater than that expended on the proposed foreign
Performers while they are in Australia to take part in the unsubsidised production.
Expenditure on foreign Performers in Australia includes salary, living allowances,
travel and other expenditure associated with their stay in Australia.



SECTION D - FLEXIBILITY CIRCUMSTANCES AND EVIDENCE
REQUIRED FOR SUBSIDISED PRODUCTIONS: CATEGORY 1

1. Asnoted in Section C, where the Sponsor demonstrates that an Australian
Performer cannot be found to fill a role for a production in receipt of direct
Government Subsidy (Subsidised Productions ‘Category 1”), importation of a
foreign Performer may be considered in the circumstances outlined below on the
basis of additional evidence provided by the Sponsor in support of the application.

2. Please note that proof of a genuine search of the Australian labour market to fill
the role with an appropriately qualified or experienced Australian Performer will
~ be required in the first instance. The evidence required is set out in the DEWHA
Casting Guidelines at Section F.

3. Sponsors who intend to make an application for importation of a foreign
Performer in the following circumstances must mount a convincing case
supported by the documentary evidence. The simple assertion that foreign
Performer participation is critical will not be sufficient. '

4. Please also note that the circumstances detailed below are not intended to lead to
exploitation as a minimum standard applied to all productions.

5. If a Sponsor believes there are other compelling reasons to import a foreign
Performer beyond those circumstances detailed below they should contact both
MEAA and DEWHA to present a case. Such approaches will be considered on
their merits on an individual basis,

nghlv specmhst/unusual roles

6. The foreign Performer is necessary to perform a highly spec:lahst or unusual role
which requires specific or specialist attributes including, but not limited to,
physical appearance, physical talent and linguistic or vocal skills. Please note that
foreign language and accent requirements” for a particular role are not necessarily
sufficient grounds for importing a forelgn Performer.

7. Evidence:

(a) script or synopsis demonstrating that the role requires certain highly specialist |
attributes; and

(b) documentation such as a listing of personal attributes or specialist skills from a
resume or curriculum vitae that supports the claim that the proposed foreign
Performer possesses the attributes necessary to perform the role.

Ethnicity
8. The foreign Performer is necessary for reasons of ethnicity required by the role.

Please note that foreign language and accent requirements” for a particular role are
not necessarily sufficient grounds for importing a foreign Performer.

* Australia is a multicultural country. Many Australian performers are competent in a variety of

languages other than English, and can speak an extensive range of English language and non-English
language accents,

*
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9. Evidence:

(a) script or synopsis demonstrating that specific ethnic characteristics are
required by the role; and

(b) documentation verifying that the proposed foreign Performer is of the
ethnicity required.

Continuity

10. The foreign Performer is necessary for reasons of continuity.
- 11. Evidence:

(a) documentation, such as a Performer contract, cast list or press clippings,
supporting the claim that the foreign Performer has worked on, or will be
working on, the same production outside Australia for at least one month.

Unexpected change in the level oi'\\i?‘efeign Investment

12. Where the initial level of Foreign Investment in a productlon s budget allows for
the importation of foreign Performers, but decreases unexpectedly, consideration
will be given to approving the importation of foreign Performers already attached
to the production. For example, if a foreign investor withdraws support due to

~ financial pressures and is replaced by an Australian investor at short notice.

13. Evidence: o
(a) details of the production budget;
(b) documentation from private investors committing to the production;

(c) documentation verifying the genuine withdrawal of a foreign investor and the
reasons for the withdrawal; and

(d) documentary proof that a genuine attempt has been made to secure

renlacement foreion investors
replacement foreign investors.

Private 1nvestment belng dependent on the engagement of a foreign Performer

14. The foreign Performer is commercially necessary to secure Australian and/or
Foreign Investment in the production or overseas pre-sales and distribution deals.

15. Evidence:
(a) details of the production budget;
(b) one or more of the following documents as necessary:

(i) letter of confirmation from the production’s principal private investor that
finance in the production is dependent on the foreign Performer’s
participation;

(i1) letter of confirmation from the production’s distributor that distribution is
dependent on the foreign Performer’s participation;

(iii)contracts indicating that overseas pre-sales are dependent on the foreign
Performer’s participation;

11



16.

17.

18.

where the foreign Performer is internationally known, documentary proof of their
box office appeal through international box office figures for Film or Television -
Productions in which they have undertaken Leading or major Supporting Actor
Roles; and/or : :

where the foreign Performer is an emerging On-screen Performer, or cast to
appeal to a particular overseas audience, documentation in support of their
potential box office appeal such as resume/filmography details including previous
work, reviews, awards/accolades, and/or other evidence of audience appeal.

Overall benefit to the Australian film and television industry

The foreign Performer is necessary to ensure that the production proceeds in
Australia, and proceeds on the scale originally envisaged rather than being
significantly diminished, and the size of the production’s budget is such that
associated local employment opportunities constitute an overall net economic
benefit for the Australian film and television industry. Net economic benefit
could include additional employment opportunities for Australian Performers
and crews, longer employment contracts as a consequence of a larger production

~ budget and longer production schedules, and significant commercial

19.

1 20.

opportunities for other film production service providers in Australia.

Please note that where a Sponsor claims there is-a financial imperative to engage a
foreign Performer which is not demonstrated by a higher level of Australian
and/or Foreign Investment in the production budget a detailed explanatlon of that
financial imperative will be required.

Evidence to demonstrate the significantly diminished scale of the production if the
foreign Performer for whom certification is being sought is not attached to the
production, including:

If production were to proceed with foreign Performer

(a) details of the estimated production budget including estimated expenditure in
Australia;

(b) one or more of the following documents as necessary:

(1) letter of confirmation from the production’s principal private investor that
investment in the production is dependent on the foreign Performer’s
participation;

(i1) letter of confirmation from the production’s distributor that distribution is
dependent on the foreign Performer’s participation;

(iii)contracts indicating that overseas pre-sales are dependent on the foreign
Performer’s participation;

(c) details of the number and description of the specific roles to be filled by
Australian Performers and the positions to be filled by Australian crew, all
including employment contract details; and

12




If production were to proceed without foreign Performer

(d) details of the estimated production budget including estimated expenditure in
Australia;

(e) details of the number and description of the specific roles to be filled by
Australian Performers and the positions to be filled by Australian crew, all
including employment contract details.

13



SECTION E - APPLICATION PROCESS
1. Applications for Foreign Performer Certificates should be made by Sponsors.

2. Applying for certification of the foreign performer through to the provision of the
_entertainment visa is a four part process as follows:

e Initial contact with DEWHA and MEAA, and in cases which involve a large
number of cast and crew DIAC, to indicate the Sponsor is commencing
application for a Foreign Performer Certificate;

¢ Consultation with MEAA to obtain a letter of opinion;

e DEWHA assessment and decision on application for a Forelgn Performer
- Certificate; and

e DIAC processing of application for the entertainment Visé.

3. To allow adequate time for consideration of applications, Sponsors should
commence the application process at least 10-12 weeks prior to the proposed date
of entry into Australia of the foreign performer. Processing times may be

- accelerated to accommodate one-off applications where the Sponsor has ;
demonstrated a genuine need for urgency apphes L

Initial contact with relevant agencxe

4. Sponsors must initially advise DEWHA and MEAA of thelr intention to apply for
a Foreign Performer Certificate. This will provide an opportunity for information
exchange and to clarify any initial questions the Sponsor may have regarding the
application process including relevant application forms and MEAA consultation
requirements.

5. Sponsors should provide initial e-mail advice to:
(a) DEWHA (E mail' foreignactors@environment.gov.au) and
(b) MEAA (E—maﬂ mmmtq( malliance.org.au)

Wthh sets out:

(a) Name and contact details of the Sponsor;

(b) Name of the production; |

(c) Number ahd nationalities of the foreign perforrriers for whom entry is being
sought; and

(d) Estimated arrival and departure dates.

6. Sponsors seeking to import 10 or more foreign personnel (including performers
and crew) in a single application should also provide the above advice to DIAC by
e-mail (E-mail: entertainment.visas@immi.gov.au). .

7. For full contact details for égencies see Section G.

14




8.

Consultation with MEAA to obtain letter of opinion‘

Sponsors should consult with MEAA in advance of submitting their application
for a Foreign Performer Certificate to DEWHA. MEAA may provide a letter of
opinion to the Sponsor and DEWHA based on its assessment of whether the

proposed foreign performer importation complies with the DEWHA Guidelines.

MEAA is required to provide a letter of opinion to the Sponsor and DEWHA in

relation to their application within 14 calendar days. The 14 day period

10.

11.

13.

commences from the date upon which all relevant documentation is submitted to
MEAA for consideration (see also paragraph 20 below).

MEAA requires the Sponsor to provide a range of information in order to make
this assessment including the following documentatlon (unless otherwise agreed
with MEAA):

(a) script or synopsis;

(b) letter outlining the reasons for the proposed foreign performer import,
including details of the production budget and level of Foreign Investment;

(¢) evidence of compliance with the DEWHA Casting Guidelines when the basis

of the application is an inability to cast the role with an Australian Performer;
(d) details of the performer’s itinerary; | -
(e) foreign performer’s resume; and
(f) copy of the deal memo/contract with the foreign performer.

For further information and a compfehensive list of MEAA’s requirements see:
http://www.alliance.org.au/imports

Where a Sponsor approaches MEAA well in advance of submitting its application
to DEWHA for a Foreign Performer Certificate, MEAA may provide a letter of
opinion indicating ‘in-principle’ support for the proposed import. Where an
in-principle letter has been prov1ded the Sponsor must nevertheless consult
formally and 1 recelve a final | letter of opinion.

DEWHA assessment and decision on application for Foreign Performer
Certificate

Submitting an application
12.

The DEWHA Guidelines and Foreign Performer Certificate application form are
available for download from http:// Www.arts.;zov.au/forei onactors.

Applications should contain evidence of compliance with the requirements set out
in Sections C and D of the Guidelines as necessary. DEWHA may also seek
further information and/or statutory declarations in relation to supporting
documentation provided by the Sponsor where appropriate.

14. In determining whether to issue a Fdreign Performer Certificate, the Arts Minister

or person authorised by the Arts Minister, will take comments provided by MEAA
into consideration. A copy of the letter of opinion from MEAA should be
provided by the Sponsor as part of the application submitted to DEWHA.

15



15. Applications should be addressed and faxed or emailed as follows:

16.

17.

Assistant Secretary

Film and Creative Industries Branch

Department of the Environrnent, Water, Heritage and the Arts
Fax: +61 2 6275 9320

Email: foreignactors@environment.gov.au

Receipt of applications will be acknowledged and all enquiries regarding the
application process should be directed to the Desk Officer at the above generic
email address or by phone on Tel: +61 2 6275 9633.

Please note that a single application form may cover a number of performers.
Alternatively, applications may be made for performers in a sequence as details
become available.

Application assessment

18.

19,

20.

21.

22,

DEWHA considers the circumstances of each application, taking into account the
views of the Sponsor and MEAA’s letter of opinion, and makes a decision based
its assessment of whether the proposed foreign performer importation complies
with the Guidelines.

DEWHA commences its assessment of an application for a Foreign Performer
Certificate once the completed application form and supporting documentation
(including a letter of opinion from MEAA) has been received. DEWHA requires
five working days to process an application, and may seek further information at
any point in the application assessment process in order to establish whether
certification should occur. \ :

Where MEAA has been consulted but has not prov1ded a written response to the
Sponsor within the required 14 day period, DEWHA will seek to elicit the
requested letter of opinion from MEAA. DEWHA will proceed with the
assessment of the apphcatlon based on the information provided by the Sponsor if
MEAA is unable to meet this request within a reasonable timeframe.

Should MEAA object to the application, DEWHA will invite the Sponsor to make
a wtitten submission. This submission should address MEAA’s objections and
also provide any additional relevant information in support of the application. The
Sponsor’s submission should be provided to DEWHA and copied to MEAA
within three working days of DEWHA’s request. This may be done by email or
fax.

Upon receipt of the Sponsor’s submission, MEAA will be invited to provide any
additional comments it may wish to make in response in writing to DEWHA.

~ These comments should be provided to DEWHA and copied to the Sponsor within

23.

24.

three working days of DEWHA’s request. This may be done by email or fax.

The Sponsor will subsequently be invited to provide any final written comments
in support of the application to DEWHA, again within three working days of
DEWHA'’s request.

Every effort will be made to come to a determination as expeditiously as possible,
and DEWHA takes the timeframe of the production and proposed arrival date of
the performer into consideration. Hence in some circumstances input from the
Sponsor and MEAA may be required within a shorter timeframe than that

16




indicated above:

Decision on certification

25.

26.

27.

28.

29.

30.

31.

32.

Upon completion of the assessment process, DEWHA makes its recommendations
regarding the issuing of a Foreign Performer Certificate to the Arts Minister, or
person authorised by the Arts Minister, for consideration and final decision.

DEWHA will notify the Sponsor, MEAA and DIAC regarding the certification
decision, and where a certificate has been issued, provide signed copies to all
three parties by email (or by fax upon request). The Sponsor will also be sent the
original hard copy of the certificate by regular post.

Please note that a Foreign Performer Certificate is valid for the entire length of the
production for which it is issued. A new certificate is not required in the case of
subsequent re-entry of the same performer in the same production.

A DIAC processing of application“for enterfainment visa

Applications for entertainment visas for forelgn performers entermg Australia to
take part in productions covered by these Guidelines are only considered by DIAC
if supported by a Foreign Performer Certificate. ‘

Sponsors should lodge their documentation with DIAC at least 8-12 weeks prior
to the nominated person's arrival date in Australia.

The Foreign Performer Certificate should be lodged by the Sponsor with DIAC to
initiate processing of the visa application, together with the following
documentation:

(a) the MEAA letter of opinion;

(b) a completed sponsorship application form (if the proposed Sponsor has not
already been approved as an entertainment Sponsor. Sponsorship is Vahd for
three years);

(c) a ,complete_,d_\ nomination application form;

(d)a completed entertainment visa application form; and

(e) the separate fees/charges (if applicable) for the sponsorship, nomination and
visa apphcatlons Wlthout which an entertainment visa application will not be
valid. -

For further mformatlon and a comprehensive list of DIAC’s requ1rements

including where applications must be lodged, see: :

http://www.immi gov.au/skilled/specialist-entry/420

Sponsors should also make themselves aware of the obligations under the
Entertainment visa program. More information can be found at:
http://www.immi.gov.au/skilled/specialist-entry/420/obligations-sponsor.htm

SECTION F - CASTING GUIDELINES

Where a Sponsor seeks to import a foreign Performer on the basis that a suitable
Australian Performer cannot be found, the Sponsor must demonstrate that a genuine
attempt has been made to locate a suitable Australian Performer.

Where the Arts Minister or person authorised by the Arts Minister is not satisfied that
a genuine attempt has been made, the Sponsor will need to provide documentary
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" evidence to demonstrate to DEWHA that some or all of the followmg have been
‘undertaken: : :

(a) appointment of a recognised casting director;
(b) employment of recognised casting agents;
(c) appropriate advertising of the role;

(d) distribution of the character breakdown of the role to Performers agents
Australia-wide;

(¢) professional auditions conducted in a conducive atmosphere where the Performer
is given every opportunity to demonstrate their ability to play the nominated role
including:

(i) providing the Performer with a detailed character breakdown of the role and
excerpts from the script in sufficient time to prepare for the role;

(11) informing the Performer in advance if the role requires a particular accent;
(1ii)giving the Performer the opportunity to discuss the role with the director; and
(iv)providing make-up and costumes where recommended by the casting director.

DEHWA may also require evidence to establish that where recommended by the
casting director, all Performers were audltloned and where approprlate short-hsted
Performers were screen-tested.

Additional information regarding the Australian Peffo@ers who were considered,
interviewed or auditioned for the role may be requested by DEWHA as follows:

(a) details of the Performers offered the role and an explanatlon of why they were
unable to accept; and

(b) details of the Performers considered unsuitable for the role and a statement of
the reasons for the decision.

Please note DEWHA may seek further information and/or statutory declarations in
relation to supporting documentation provided by the Sponsor where appropriate.
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SECTION G - CONTACTS FOR FURTHER INFORMATION

- Department of the Environment, Water, Heritage and the Arts (DEWHA)

Desk Officer, Foreign Performers Certification Scheme
Tel: +61 2 6275 9633

Fax: +612 6275 9320

Email: foreignactors@environment.gov.au
http://www.arts.gov.au/foreignactors

Department of Immigration and Citizenship g_DIAC[

Entertainment Processing Centre

Tel: +61 2 8861 4356 or +61 2 8861 4358

Fax: +61 2 8861 4301

Email: entertainment. visas(@immi.gov.au
http://www.immi.gov.au/skilled/specialist-entry/420

Mecﬁdlia= Entertainment and Arts Alliance (MEAA)

Federal Policy Officer

Tel: +61 2 9333 0958

Fax: +61 2 9333 09333

Email: imports@alliance.org.au
http://www.alliance.org.au/imports
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UNCLASSIFIED Page 20 of 24
Attachment B

REVIEW OF the FOREIGN ACTOR CERTIFICATION GUIDELINES - SUMMARY OF MEAA

MEAA

AND SPAA SENSITIVITIES

MEAA supports minimal amendments to the existing Guidelines and strict compliance in all

instances to protect employment opportunities for Australian actors, which in turn allow them to

showcase their talents nationally and internationally. MEAA also maintains that the Australian

~ Government cultural policy objectives require strict compliance so that local fllmmakers tell
Australian stories using Australian voices. Hence

1.

MEAA maintains that the Guidelines should apply to all foreign entertainers in all genres,
including reality television, quiz and variety programs, television commercials and
electronic games. The existing Guidelines and the new draft Guidelines do not include
these genres within their scope, which is limited to drama productions and documentaries.

The Guidelines have always allowed for consideration of undefined ‘exceptional
circumstances’ where the criteria for subsidised productions are not met. However, MEAA
is likely to strongly disagree with the flexibility provisions which are now explicitly set out in
the draft Guidelines..

MEAA is likely to disagree with the required level of foreign investment for subsidised
productions being lowered from 30% to 20% to allow for foreign performer importation.

The Department believes that the reduction is necessary because of the greater difficulty
producers have today in securing foreign investment. Screen Australia data indicates
average foreign investment levels over the last 5 years have been 15-20% for feature films
and 10-15% for television drama productions.

MEAA is likely to oppose the.new provision for productions only in receipt of the Producer
Offset. Such productions would only need to provide evidence that they have provisional
Producer Offset certification in order to import foreign performers. The MEAA believes a
separate and higher standard should apply to such productions and that MEAA should

~ have some say in the certification decision. The Department believes that a higher
-standard is appropriate only in the case of productions which receive direct Government

subsidy and that provisional Producer Offset certification is sufficient in other cases.

Foreign entertainers who visit Australia obtain an entertainment visa, valid for a specific
purpose. No more than one visa is valid at any one time. There have been instances of
some entertainers making brief appearances as themselves in cameo roles in television
serials while staying in Australia for other purposes (e.g. singer on concert tours making
one-off guest appearances as self in television serial). DIAC is opposed to requiring a
Foreign Performer Certificate for such entertainers on the grounds that it would complicate .
the visa process. The current draft Guidelines specifically state that such entertainers

need not apply for a Foreign Performer Certificate. MEAA believes that such performers
are appearing in roles that would otherwise be taken by Australians and that separate
certification should be required.

MEAA is likely to oppose the proposed certification criteria for unsubsidised productions
(e.g. Australian television series such as Neighbours) on the grounds that they are not

- sufficiently rigorous. Under the draft, unsubsidised production will be required to

demonstrate they have provided reasonable opportunity for Australians to participate in
the production and that foreign investment is greater than the amount spent on any foreign
actors appearing in the production. :
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SPAA

SPAA supports the incorporation of greater flexibility into the Guidelines. However SPAAis
likely to be less satisfied with the followmg aspects of the draft Guidelines:

1. The draft Guidelines cover host roles in documentaries, and thus go beyond merely the
drama genres to which SPAA believes the Guidelines should be restricted.

2. SPAA is likely to oppose the proposed certification criteria for unsubsidised productions
(e.g, Australian television series such as Neighbours) on the grounds that such
- productions should not need to undergo the certification process at all since they have no
‘government investment.

3. SPAA is seeking a lesser role for MEAA in the certification process. The draft Guidelines
provide for MEAA to be consulted on all applications, which maintains the existing
arrangement. SPAA would prefer MEAA to be excluded completely from the certification
process for unsubsidised productions.
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UNCLASSIFIED Ref: B10/1427

DEPARTMENT OF THE PRIME MINISTER AND CABINET
OFFICE FOR THE ARTS

To: Minister for the Arts (for decision)

FOREIGN ACTOR CERTIFICATION SCHEME (FACS) GUIDELINES
REVIEW ‘
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Timing: Routine — 6 December 2010

TR 2 Ny

e B e

Recommendations - that you: »
1. Agree to continue the Foreign Actor Certification Scheme (FACS)
Guidelines review.

Agreed/Not agreed

Agreed/Not agreed

Simon Crean Date:

Purpose: To seek your agreement that the review of the Guidelines for the entry into
Australia of foreign performers for the purpose of performing in film or television productions

" (the Guidelines) continue and that

Key Points:

1. The objective of FACS is to provide opportunities for Australian actors to perform in
productions made in Australia so that Australian voices are heard on screen. In practice,
FACS seeks to strike a balance between supporting Australian actors and supporting
production activity across the industry as a whole. This is done by regulating the import
of foreign actors in a way that is reasonable in the context of each production and takes
current industry practices into consideration.

2. The Migration Regulations 1994 (the Regulations) requires that a Subclass 420
(Entertainment) visa for a foreign actor working on a film or television production is
supported by a certificate issued by the Arts Minister.

a. You have authorised the administration of FACS to the Office for the Arts (OFTA).

3. FACS prescribes more rigorous eligibility requirements for foreign actors working on a
government subsidised production than a non government subsidised production. This
is to ensure that productions in receipt of public funds provide significant opportunities
for Australian actors to participate.
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4. FACS applications are assessed prior to or during production. Direct government
support (eg. equity investment) can be determined at that time and OFTA considers
that productions receiving such support should be considered government subsidised.

9. 'In 2009, with the approval of the previous Arts Minister, OFTA began a review of the
Guidelines, which have not been substantively updated since the early 1990s. The
~review to date has involved key stakeholders — MEAA, the Screen Producers Association
of Australia, the Department of Immigration and Citizenship and Screen Australia. OFTA
has prepared revised draft Guidelines for further discussion with stakeholders. The
draft is provided at Attachment B.

10. If you agree to continue the review of the Guidelines, OFTA will circulate the draft
Guidelines to MEAA and SPAA for further discussion.

a. We will brief you on the outcomes of these consultations and submit a final draft of
the Guidelines for your consideration.

b. MEAA and SPAA are likely to have divergenf views on the issues raised. The main
areas of proposed change and stakeholder sensitivities are set out in Attachment C.

2
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Richard Eccles : Policy Officer: Celia Street
Deputy Secretary Phone no.: 6275 9557 /
Arts and Sport Group '

October 2010

ATTACHMENTS

Attachment A Background and-on conditional state/territory government
' support

Attachment B Draft Guidelines

Attachment C Summary of proposed change in the Guidelines-and sensitive issues
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Attachment A

State/territory government support to film and television productions with respect
to the Foreign Actor Certification Scheme

‘Background

1.

For the purposes of the FACS, the Australian Government’s Producer, Location
and Post, Digital and Visual Effects (PDV) Offsets are not considered as subsidies
because they are only accessible after a production is completed.

Direct investment in film and television productions by Screen Australia and
state/territory governments is considered a form of government subsidy
because the payment of the support occurs prior to completion of the
production and forms part of the film’s budget.

However, four states (NSW, Queensland, South Australia and Victoria) are also
major providers of financial support in other forms, through the state -
government film agencies. These other forms of support are likely to be
accessed by large budget offshore productions that may attract the Location or.
PDV Offset, and which routinely engage foreign actors. They may also be
accessed by larger scale domestic productions that occasionally seek to engage
one or more foreign actors. Other state/territory governments also provide
support for film production but the delivery mechanisms are similar to those
offered by NSW, Queensland, South Australia and Victoria.

The forms of support identified fall into three main categories:

" a. Loan funds, which assist the financing and/or cashflowing of finance for a

5.

production,

b. Location attraction funds, which require certain levels of production
activity/employment of local crew to occur within the relevant state (or
defined regions within the state) before production companies are eligible to
access the funding. Some of the funds provide payment following completion
of production while others provide for payments during and following
completion of production, and

c. Payroll tax exemptions — one of which (South Australia) exempts the

production company from paying any payroll tax at all, and others which
repay some or all of the payroll tax paid by the production company either:

i. following completion of production, or
ii. during and following completion of production.
For very large budget productions (eg. those li

kely to access the Location or
PDV Offset, or major local productions such as— etc.)
government film agencies may negotiate additional terms and conditions of

support with production companies in order to attract the production to film in
their state or territory.
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Attachment C

 Review of the Foreign Actor CertifiCatioh Scheme Guidelines

Main areas of change between current and proposed draft Guidelines

1.

The draft Guidelines are modelled on the eXisting Guidelines, but they provide greater
clarity on definitions and how various types of film and television programs are treated
under FACS. They also provide greater flexibility to reflect changes in film and television

.program investment and support. More specifically, the draft Guidelines:

clearly define the scope of the FACS as applying to lead, supporting, and cameo roles
in drama productions and to hosts/presenters of documentaries,

b. clearly define how different forms of government subsidy are treated under the

Guidelines,

allow some flexibility in the application of the Guidelines and to describe the sorts of
circumstances in which flexibility might be applied,

allow for importation of foreign actors in government subsidised productions with a
lower level of foreign investment (from 30 per cent to 20 per cent), in recognition of
the increasing dlffICU|ty producers have in ralsmg foreign mvestment and

treat all genres of non government subsidised productions in the same way (whether
. they be Australian productions or foreign financed productions).

Media Entertainment and Arts Alliance (MEAA) and Screen Producers Association of

Australia (SPAA) sensitivities

-MEAA

1.

MEAA supports minimal amendments to the existing Guidelines and strict compliance in
all instances to protect employment opportunities for Australian actors, which in turn
allow them to showcase their talents nationally and internationally. MEAA also
maintains that the Australian Government cultural policy objectives require strict
compliance so that local filmmakers tell Australian stories using Australian voices.

Hence:

a.

b.

MEAA maintains that the Guidelines should apply to all foreign entertainers in all
genres, including reality television, quiz and variety programs, television commercials
and electronic games. The existing Guidelines and the new draft Guidelines do not
include these genres within thelr scope, which is limited to drama productions and
documentaries.

The Guidelines have always allowed for consideration of undefined ‘exceptional
circumstances’ where the criteria for subsidised productions are not met. However,
MEAA is likely to strongly disagree with the flexibility provisions which are now
explicitly set out in the draft Guidelines. '
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c. MEAA is likely to disagree with the required level of foreign investment for subsidised |
productions being lowered from 30 per cent to 20 per cent to allow for foreign actor
importation. OFTA believes that the reduction is necessary because of the greater
difficulty producers have today in securing foreign investment. Screen Australia data
indicates average foreign investment levels over the last three years have been
38 per cent for feature films and 12 per cent for television drama productions. The
level of foreign investment in feature films can vary substantially, reaching peaks in
some years due to large budget film/s with US studio finance being made under
Australian creative control (such as_. Foreign investment in
2009/10 was 18 per cent for feature films, but was much higher at 51 per cent the
previous year. When the current FACS Guidelines were developed in the 1990s,
MEAA, SPAA and the Australian Government agreed that 30 per cent foreign
investment was a reasonable threshold for government subsidised productions. The
five year average for foreign investment in Australian films (1995/96-1999/2000) was
50 per cent for feature films and 20 per cent for television drama.

d. MEAA is likely to oppose the new provision for productions only in receipt of the
Producer Offset. Such productions would only need to provide evidence that they
have provisional Producer Offset certification in order to import foreign performers.
MEAA believes a separate and higher standard should apply to such productions and
that MEAA should have some say in the certification decision. OFTA believes that a
higher standard is appropriate only in the case of productions which receive direct
Government subsidy and that provisional Producer Offset certification is sufficient in
other cases.

e. Foreign entertainers who visit Australia obtain an entertainment visa, valid for a
specific purpose. No more than one visa is valid at any one time. There have been
instances of some entertainers making brief appearances as themselves in cameo
roles in television serials while staying in Australia for other purposes (e.g. singer on
concert tours making one-off guest appearances as self in television serial). The
Department of Immigration and Citizenship is opposed to requiring a Foreign Actor
Certificate for such entertainers on the grounds that it would complicate the visa
process. The current draft Guidelines specifically state that such entertainers need
not apply for a Foreign Performer Certificate. MEAA believes that such performers
are appearing in roles that would otherwise be taken by Australians and that
separate certification should be required.

- f. MEAA is likely to oppose the proposed certification criteria for unsubsidised
productions (e.g. Australian television series such as Neighbours) on the grounds that
they are not sufficiently rigorous. Under the draft, unsubsidised production will be
required to demonstrate they have provided reasonable opportunity for Australians
to participate in the production and that foreign investment is greater than the
amount spent on any foreign actors appearing in the production.

2. Since MEAA believes all forms of government support — including the Australian
Government film tax offsets — should be treated as subsidies, it is likely to be critical of
any decision to treat productions that may receive conditional state/territory
government support as non government subsidised.
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. SPAA

1. SPAA supports the incorporation of greater flexibility into the Guidelines. However, -
SPAA is likely to be less satisfied with the following aspects of the draft Guidelines:

a. The draft Guidelines cover host roles in documentaries, and thus go beyond merely
the drama genres to which SPAA believes the Guidelines should be restricted.

b. SPAAs likely to oppose the proposed certification criteria for unsubsidised
productions (eg. Australian television series such as Neighbours) on the grounds that
such productions should not need to undergo the certification process at all since
they have no government investment.

c. SPAA is seeking a lesser role for MEAA in the certification process. The draft
Guidelines provide for MEAA to be consulted on all applications, which maintains the
existing arrangement. SPAA would prefer MEAA to be excluded completely from the
certification process for unsubsidised productlons
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Agree / Disagree
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Purpose: To seek your agreement to recommendations regarding the
and the Foreign Actor Certification

Scheme (FACS), both of which are key policy interests for the Media, Entertainment and Arts
Alliance (MEAA). x
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IN-CONFIDENCE

Foreign Actor Certification Scheme

1. A detailed briefing on the Foreign Actor Certification Scheme Guidelines Review,
including recommendations, was provided to you on 26 November 2010
(B10/1427, Attachment C). Your office requested this briefing be amended and

combined with briefing on

2. The objective of FACS is to provide opportunities for Australian actors to perform in
productions made in Australia so that Australian voices are heard on screen. FACS

2
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prescribes more rigorous eligibility requirements for foreign actors working on a
government subsidised production than a non-government subsidised production, as per

the requirements of the Migration Regulations 1994 (the Regulations).

a. As requiréd under the Regulations, MEAA is consulted by sponsors on each FACS
application and advises OFTA on whether or not it objects to the application.

4. In 2009, with the approval of the previous Arts Minister, OFTA began a review of the
FACS Guidelines, which have not been substantively updated since the early 1990s. The
review to date has involved key stakeholders — MEAA, the Screen Producers Association
of Australia, DIAC and Screen Australia. OFTA has prepared revised draft Guidelines for
further discussion with stakeholders, including MEAA. :

a. We will brief you on the outcomes of these consultations and submit a final draft of
the FACS Guidelines for your consideration by mid-2011.

5. Detalled briefing, induding recommendations, is provided at Attachment C.

LynrrBean Policy Officer: Paul Mc
First Assistant Secretary Phone no: 6275 9501 /

Arts Division
/7} December 2010

Al rases

Sally Basser Policy Officer: Stephen Arnott

First Assistant Secretary Phone no: 6275 9557 /-

Culture Division
q\ December 2010
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ATTACHMENTS

atachmenta  oriet:

Attachments A -

Attachment C Brief: B10/1427 Foreign Actor Certification Scheme Guidelines
' Review, including Attachments A —C
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UNCLASSIFIED Ref: Revised B10/1427

DEPARTMENT OF THE PRIME MINISTER AND CABINET
OFFICE FOR THE ARTS

PM&C

Secretary
Ms Basser

Ms Street To: Minister for the Arts (for decision)

MO FOREIGN ACTOR CERTIFICATION SCHEME GUIDELINES REVIEW

Wr Clifton
Ms O'Neil

e Timing: 23 December 2010
2010/07023 ‘ ’ ’

Recommendations - that you:

1. Note progress with the Foreign Actor Certification Scheme (FACS)

Guidelines review., _ _
Noted/Please Discuss

Agreed/Not agreed

Simon Crean ’ Date:

Purpose: To advise you of progress with the review of the Guidelines for the entry into
Australia of foreign performers for the purpose of performing in film or television productions

(the Guidelines) and

Key Points:

1. The objective of FACS is to provide opportunities for Australian actors to perform in
productions made in Australia so that Australian voices are heard on screen. In-
practice, FACS seeks to strike a balance between supporting Australian actors and
supporting production activity across the industry as a whole. This is done by regulating
the import of foreign actors in a way that is reasonable in the context of each
production and takes current industry practices into consideration.

2. The Migration Regulations 1994 (the Regulations) requires that a Subclass 420
(Entertainment) visa for a foreign actor working on a film or television production is
supported by a certificate issued by the Arts Minister.

a. Youhave aufhorised the administration of FACS to the Office for the Arts (OFTA).

3. FACS prescribes more rigorous eligibility requirements for foreign actors working on a
government subsidised production than a non government subsidised production. This
is to ensure that productions in receipt of public funds provide significant opportunities

for Australian actors to participate.
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FACS applications are assessed prior to or during production, to enable actors to enter
pustralia for filming. Direct government support (eg. equity investment) can be
determined at that time and OFTA considers that productions receiving such support
should be considered government subsidised.

2
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10. In 2009, with the approval of the previous Arts Minister, OFTA began a review of the
Guidelines, which have not been substantively updated since the early 1990s. The
review to date has involved key stakeholders — MEAA, the Screen Producers Association
of Australia, the Department of Immigration and Citizenship and Screen Australia. . OFTA
has prepared revised draft Guidelines for further discussion with stakeholders, The

draft is provided at Attachment C.B.

11." OFTA will continue the FACS review and circulate the draft Guidelines to MEAA and
SPAA for further discussion. :

a. We will brief you on the outcomes of these consultations and submit a final draft of
the Guidelines for your consideration by mid-2011.

12. MEAA and SPAA are likely to have divergent views on the issues raised. The main areas
of proposed change and stakeholder sensitivities are set out in Attachment C.C.

-

Sally Basser Policy Officer: Stephen Arnott

First Assistant Secretary Phoneno.: 6275 9557'/_

Cu}ture Division
[7 December 2010

ATTACHMENTS

Attachment C.A  Background and-n conditional state/territory goVer’nment

support
Attachment C.B  Draft Guidelines

Attachment cc Summary of proposed change in the Guidelines and sensitive issues

3
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Attachment C.A

State/territory government support to film and television productions with respect
to the Foreign Actor Certification Scheme ~

Background

1.

5.

For the purposes of the FACS, the Australian Government’s Producer, Location
and Post, Digital and Visual Effects (PDV) Offsets are not considered as subsidies
because they are only accessible after a production is completed.

Direct investment in film and television productions by Screen Australia and

. state/territory governments is considered a form of government subsidy

because the payment of the support occurs prior to completion of the
production and forms part of the film’s budget.

However, four states (NSW, Queensland, South Australia and Victoria) are also
major providers of financial support in other forms, through the state
government film agencies. These other forms of support are likely to be
accessed by large budget offshore productions that may attract the Location or
PDV Offset, and which routinely engage foreign.actors,‘. They may also be
accessed by larger scale domestic productions that occasionally seek to engage
one or more foreign actors. Other state/territory governments also provide

~support for film production but the delivery mechanisms are similar to those

offered by NSW, Queensland, South Australia and Victoria.

The forms of support identified fall into three main categories:

a. Loan funds, which assist the financing and/o}’ cashflowing of finance for a

production,

b. Location attraction funds, which require certain levels of production

activity/employment of local crew to occur within the relevant state (or
defined regions within the state) before production companies are eligible to
access the funding. Some of the funds provide payment following completion
of production while others provide for payments during and following
‘completion of production, and

Payroll tax exemptions — one of which (Soufh Australia) exempts the
production company from paying any payroll tax at all, and others which
repay some or all of the payroll tax paid by the production company either:

i. following completion of production, or

ii. during and following completion of production.

For very large budget productions (eg. those likely to access the Location or
PDV Offset, or major local productions such as H etc.)
government film agencies may negotiate additional terms and conditions of

support with production companies in order to attract the production to film in
their state or territory.
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FOREIGN PERFORMERS CERTIFICATION SCHEME

Guidelines on the entry into Australia of fdreign performers for the purpose of
performing in film and television productions

INTRODUCTI%ON

1. This revised version of the Guidelines on z‘he entry into Australia of foreign
- performers for the purpose of performing in.fi lm and televzszon productzons
was adopted on [?? 2010].

2. The Guidelines deal exclusively with the employment of specified On-screen
Performers entering ‘Australia to take part in specified Film and Television
Productions. They are the basis on which the Arts Minister, or a person

*authorised by the Arts Minister, determines whether to certify that specified
requirements identified in the Migr ation Regulatlons have been met.

3. The Migration Regula‘aons require that a subclass 420 visa, which is assessed
against the criteria in sub-paragraphs 2.72D(4) and (5), not be approved unless
the visa application is supported by a Foreign Performer Certificate issued by
the Arts Minister.

4. Tn addition, the Migration Regulations require that the sponsorship of the
proposed visa applicant cannot be approved unless the Sponsor has consulted
the relevant Australian unions. For the purposes of these Guidelines, the
relevant union is the Media Entertainment and Arts Alliance (MEAA). This
consultation process is undertaken as part of the process of applying for a

- Foreign Performer Certificate from the Arts Minister.

5. The Guidelines support key Government objectives for the film and television
industry including providing Australian industry personnel with a fair chance
of securing employment in Film or Television Productions shot in Australia,
ensuring Australian voices are heard in Australian productions, and building a
commercially sustainable film and television industry. '

6. The Guidelines are administered by the Department of the Environment,
Water, Heritage and the Arts (DEWHA). ’



.

SECTION A - SCOPE

The Foreign Performers Certification Scheme upp]ies’to the import of foreign
On-sereen Performers taking part in the following specified forms of Film or

Television Production intended for distribution via platforms such as cinema,

television broadcast, DVD. and Internet and mobile devices:

(a) Feature Films;

(b) Telemovies;

(c) Series, Serials and Sketch Comedy Programs

(i) excluding fmelgjn Performers/celebrities who take part or make bnef one-
off appearances as themselves in Film or Television Productions, when -
this participation is incidental to their main purpose for entering Australia
(which might include live performance concert tours and other
promotional activities), :

(d) Documentaries and dramatised Documentaries

- (i) excluding all On-screen Performers othel than foreign Hosts and foreign.
Performers in dramatic roles.

The Guidelines set out the circumstances under which applications can be

considered for the import of foreign Performers to take part in the Filmor
Television Productions and roles spemﬂed above. '

‘The Guidelines do NOT apply to:

(a) foreign Performers inroles or forms of* Fﬂm or Television Production otheI
than those specified above. Visa-applications for such Performers will be
considered by the Department of Immigration and C1t1zensh1p (DIAC) undel
the appropriate Mi gration Regulations; or

(b) foreign Performers seeking visas to enter Australia under an agreement
between Australia and another country, such as Australia’s bilateral film co-
production agreements. a person may lodge an application to be considered by
DIAC under subclass 406 of the Migration Regulations. Screen Australia
administers the Commonwealth Government’s International Co-production
Program and determines applications for pr OJGC'[S to be approved as Official

- Co-productions.




SECTION B - TERMS AND DEFINITIONS

‘Australian Content Criteria’ or ‘ACC’ means the criteria desctibing Category 1,
Category 2, and Category 3 Government Subsidised productions set out in Section C
of these guidelines. ‘ ' .

‘Cameo Actor Role’ means a brief but important role in a Film or Television
Production, usually performed by a well-known On-screen Performer.

‘DEWHA’ means the Department of the Environment, Water, Heritage and the Arts:
‘DIAC’ means the D_epartrhent of Immigration and Citizenship.

‘Documentary’ means a program that is a creative treatment of actuality, other than a
news, current affairs, sports coverage, magazine, infotainment, light entertainment or
reality program. ' ‘

‘Feature Film’ means a film, including animations, commonly screened as the main
attraction in commercial cinemas that is no less than 60 minutes, or in the case of'a
larger format (IMAX) film no less than 45 minutes, and shot and processed to
commercial standards for cinema exhibition, television broadcast or distribution via
other platforms. : ‘

‘Film or Television Production’ means a production intended for cinema exhibition,
television broadcast, or distribution via other platforms (such as DVD, and internet
and mobile phone downloads) and includes a Feature Film, Telemovie, Series, Serial,
Sketch Comedy Program, Documentary and dramatised Documentary but does not
include computer games. ’

“Foreign Investment’ includes overseas sourced funds where such investment is

~ secured against returns from foreign markets, regardless-of whether the funds are
equity investment or not, including direct investment and revenue raised through pre-

sales and distribution in overseas markets.. -

‘Government Subsidy’ means and includes any form of government financial
support other than developmental funding and includes: '

(a) direct subsidies such as direct investment, loans (excluding loans to cashflow

“the Producer Offset), distribution guarantees and pre-sales;

(b) indirect subsidies such as tax concessions (e.g. Producer Offset, Location Offset,
Post, Digital and Visual Effects Offset in Division 376 of the Income Tax
Assessment Act 1997). :

‘For the purposes lof this definition ‘government’ includes Commonwealth and state
and territory government film and television agencies, but excludes the Australian
Broadcasting Corporation and the Special Broadcasting Service. '

‘Host® means the central Performer in a Documentary or dramatised Documentary -
who introduces and presents the material to a viewing audience and who may also be
referred to as “compere”, “presenter”, “commentator” or “narrator”.



‘Leading Acwr Role means the role of protagonist or one of the central or main
roles in a Film or Television Productlon

_ ‘Media Entertainment and Arts Alliance’ or ‘MEAA’ means the union |
~ representing employees in the meédia, entertainment, sport and the arts.

‘Motlon capture Performer’ means a Pe1former ina computex ammatlon pr oduction
in a role which involves a performance from which points can be tracked on a moving .
face or body in order to get a simplified image of motion, e.g. the animation of the’

pengjums m Happy Feet.

‘Ofﬁcxal Co- productlon means a productlon for which a Performer seeks to enter .
Australia under an agreement between Australia and another country, under the -
International Co- ploductlon Program administered by Screen Australia, for which
visa applications are considered by the Department of Immigration and szenshlp
(DIAC) unde1 subclass 406 of'the Mlgratlon Regulatlons »

‘On—screen Perfoxmer means: e :
(a) a Performer in a Feature Film; Telemov1e d1 ama Semes Senal or. Sketch

Comedy Program; or.dramatised Documentary who is performing:
(i) a Leading, Supporting or Cameo Actor role;

(11) as a dancer Motion-capture Performer, Puppeteel Stunt Performer or
Voice-over Performer; or

(b)-asaHostina Documentary or dramatised Documentary.

‘Puppeteer’ means a manipulator of any variety of puppet, whose work appears in a
"upp _ pul ) y o1 pupp pp
Film or Television Production.

‘Serial’ means a Film or Television Production which is a narrative series made up of

two or more episodes that:
(a) are produced wholly or principally for public exhlbltlon under a smgle title,

for both free-to-air (broadcast network) and subscription television (cable or
satellite); and ,
(b) comprise a potentially unlimited number of episodes, relating a number of

equally important and overlapping plots, without an apparent single major plot
necessarily moving towards a resolution and arranged into consecutive episodes-

~ for screening purposes.

‘Series’ means a Film or Television Production which is a narrative series made up of

two or more episodes that: :
(a) are produced wholly or principally, for public exhibition under a single title,

for both free-to-air (broadcast netwoﬂc) and subscription television. (cable or
satellite); ‘

"(b) have a common theme or themes that draws the episodes of the series into a
‘cohesive whole, ‘ '

v(c) contain dramatic elements that form a narrative structure; and




“case by case basis. As a general guidance, the greater the level of Foreign
Investment in the production over 20 per cent, the greater the possible opportunity
for the employment of foreign Performers in Leading, Supporting and Cameo
Actor Roles within the above parameters. For example, where a minimum: of: .

- (a) 20 per cent of a production’s budget is Foreign Investment and the budget in
the case of a Feature Film is less than $4.0 million, in the case of a Telemovie
less than $2.0 mllhon or in the case of a Series or Serial less than

'$0.75 million per commercial hour, the employment of one forergn Performer

may be appropriate;

(b) 20 per cent of a production’s budget is Foreign Investment and the budget in
the case of a Feature Film is $4.0-12.0 million, in the case of a Telemovie
more than $2.0 million, or in the case of a Series or Serial is $0.75-1.0 million
per commercial hour, the employment of one foreign Performer in a Leading

~ Actor Role and one foreign Performer in a Supportmg or Cameo Actor Role
‘may be appropriate;

(c) 20 per cent of a production's budget is Foreign Investment and the budget in
" the case of a Feature Film is more than $12.0 million, or in the case.of a Series
or Serial, more than $1.0 million per commercial hour, the employment of one
additional foreign Performer may be appropriate to play a Cameo Actor Role.

9. Where a Sponsor secks to import a foreign Performer on the basis that a suitable
Australian Performer cannot be found, the Sponsor must demonstrate that a genuine
attempt has been made to locate a suitable Australian Performer. DEWHA Casting

Guldehnes are at Section F.

' 10. When no Australian Performer can be cast to satlsry the requrrements of arole,
the employment of a foreign Performer may be appropriate in the following
circumstances: '

(a) highly specialist/unusual roles; or

(b) ethnicity; or

(c) continuity; or

(d) unexpected change in the level of Foreign Investment; or

(e) private investment being dependent on the eﬁgagemeﬁt of a foreign Performer;
or ‘ '
(f) overall béneﬁt to the Australian film and television industry
11. If a Sponsor seeks consideration on the basis of factors listed in paragraph 10

above, the Sponsor will be required to provide additional evidence in support of
their application as detarled in Section D.

Category 2 - ACC for Film or Television Productions NOT in receipt of direct
Government Subsidy but eligible to access the Producer Offset

12. The Sponsor must provide evidence that the production has obtained provisional
certification to access the Producer Offset. Evidence must include a copy of the
Provisional Certificate and covering letter from Screen Australia.



SECTION C- TREATMENT OF SUBSIDISED AND UNSUBSIDISED
PRODUCTIONS '

In accordance.with the requirements of the Migration Regulations, the Guidelines
set different criteria for assessing the appropriateness of foreign Performers taking:
part in a specified Film or Television Production in Australia based on whether or
not the production has, or will receive, a Government Subsidy. »

. Sponsors are required by the Mi gration Regulations to consult with the MEAA in

- relation to each application for a Foreign Perfofm‘er Certificate before submitting
the application to DEWHA. Details of the application process, including
consultation requirements, are at Section E.

In seeking to import foreign Performers, Sponsors will need to identify the type of
production proposed and-satisfy the corresponding criteria as outlined below.
Since every production that proceeds 1n Australia provides at least some benefit to
the Australian screen industry through employment opportunities for Performers,
crews and other film production service providers, a Sponsor must present a
convincing case in its application to DEWHA which demonstrates that the import
of a foreign Performer is necessary for a particular production and consistent with
the Government’s cultural and commercial film policy. objectives. L

SUBSIDISED PRODUCTIONS
. A production is subsidised if it has, or will receive, a Government Subsidy.

For a foreign Performer to take part in a subsidised Film or Television Production,
the application for a Foreign Performer Certificate must satisfy the requirements
set out in the Australian Content Criteria (ACC) detailed below. :

However, please note the ACC _requiremenfs vary depénding on whether or not
the production in which the foreign Performer is to appear:

(a) receives a direct Government Subsidy- see Category 1 below; or

(b) is likely to access the Producer Offset and 1s recetving no direct Government
" Subsidy — see Category 2 below; or '

(c) is likely to access the Location or PDV Offset — see Category 3 below.

Category 1 - ACC for Film or Television Productions in receipt of a direct
Government Subsidy '

Reasonable opportunity must be given to employing Australian Performers at all

levels of the production, and: :

(a) the casting of Leading and major Supporting Actor Roles must accurately
reflect the Australian characters portrayed;

(b) at least 50 éer cent of Performers in Leading Actor roles and 75 per cent of
Performers in major Supporting Actor Roles must be Australian; and

. (c) where applicable, an Australian Performer must be cast to play each
Traditional Australian Character.

The level .of Foreign Investment in a production’s budget will be a factor
considered ini assessing applications for the importation of foreign Performers on a




(d) are intended for exhibition together'in a national market or markets.

‘Sketch Comedy Program’ means a Film or Television Production comprising
comedy and satirical sketches that are short, self-contained stories or plots; but does
not include a stand-up comedy program or an mcrdental sketch that is a component in
a pro gram of another kind.

‘Sponsor’ means an Australian producer applying fora Foreign Performer Certificate
or an Australian sponsor acting on behalf of a forergn producer n makmg this
~ application. :

‘Stunt Performer’ means a Performer engaged to perform dangerous scenes in a
Film or Television Production and/or who doubles for one of the actors chosen for a
particular role. ‘

‘Supporting Actor Role’ means a role which is more than a Cameo but not a central
roleina Frlm or Televrsron Production. : :

“Telemovie” means a~drama program of a like nature to a Feature Film, which is not
less than one commercial television hour in length and shot and processed to
commercial release standards for television broadcast or distribution via other
platforms (such as DVD and internet and mobile phone downloads).

“Traditional Australian Character’ means an Australian character that appears in
Australian literature (e.g. Man from Snowy River, The Shiralee, etc) or is part of
Australia's history and/or folklore (e.g. Dame Nellie Melba, Ned Kelly, etc).

“Voice-over Performer’ means a Performer who provides recorded dialogue or
narration, that comes from an unseen, off-screen voice in a Film or Television

Production.



13.

14.

15.
" that reasonable efforts have been made to cast Australian Performers at all levels of

16.

Note: Further information regarding the Producer Offset application process is
available on Screen Australia’s website at

- hup.wwwsereenaustralia.goy.au/producer: offset/prov_certification.asp

Note: Productions in receipt of direct Government Subsidy in addition to v
accessing the Producer Offset-must apply for Foreign Performers Certification -
under Subsidised Productions ‘Category 1" above. : : :

Catcgox v ACC for Fllm or Tclevnslon Pl oductlons ehglble to access the
Location or PDV Offsets

The Sponsor must provide evidénce that the ploduc‘uon intends to access the
Location or PDV Offsets. Evidence may include a letter of intent from the
relevant production company and/or demonstration that the production budget -
exceeds the Location or PDV Offset ehgxblhty criteria for mlmmum expenditure

thresholds.

Note: The fact that a pr Oa’uclzon ellglble 1o access the Locaz‘zon or PDV Offset
may also be in receipt of direct Government - Subsidy does not impose any
additional requirements in this instance. Such a production is only requir ed ro
satisfy the Category 3 requirement set out in paragraph 13 and does not have to
satisfy any of the Category 1 requirements set out in paragraphs 7-11.

UNSUBSIDISED PRODUCTIONS

Unsubsidised p1oduct10ns mcludmg those fully funded offshore, must sat1sfy the
following criteria:

(a) Australian citizens/residents have been provided with a reasonable opportunity
to participate in all levels of the production; and

(b) the sum of Foreign Tnvestment exceeds the amount to be expended on the
foreign Performers whlle they are in Australia to take part in the unsubsidised

production.

In making an application to 1mport forei an Performers‘, the Sponsor must demonstrate

the production. DEWHA Casting Guidelines are at Section F.

In relation to Foreign Investment, the Sponsor must provide DEWHA with
documentation demonstrating that the Foreign Investment component of the
production’s budget is greater than that expended on the proposed foreign
Performers while they are in Australia to take part in the unsubsidised production,
Expenditure on foreign Performers in Australia includes salary, living allowances,
travel and other expenditure associated with their stay in Australia.




]

"SECTIOND - FLEXIBILITY CIRCUMSTANCES AND EVIDENCE
REQUIRED FOR SUBSIDISED PRODUCTIONS: CATEGORY 1

As noted in Section C, where the Sponsor demonstrates that an Australian
Performer cannot be found to fill a role for a production in receipt of direct
Government Subsidy (Subsidised Productions ‘Category 17), importation of a
foreign Performer may be considered in the circumstances outlined below on the
basis of additional evidence provided by the Sponsor in support of the apphcamon.'

tPIease note that proof of a genuine search of the Australian labour market to fill

the role with an appropriately qualified or experienced Australian Performer will
be required in the first instance. The evidence required is set out in the DEWHA
Casting Guidelines at Section F.

‘Sponsors who intend to make an apphcatlon for importation of a foreign

Performer in the following circumstances must mount a convincing case
supported by the documentary evidence. The simple assertion that foreign
Performer participation is critical will not be sufficient.

Please also note that the circumstances detailed below are not intended to lead to

- exploitation as a minimumn standard apphed to all productions.

If a Sponsor believes there are other compelling reasons to import a foreign
Performer beyond those circumstances detailed below they should contact both
MEAA and DEWHA to present a case. Such approaches will be considered on

their merits on an individual basis.

Hischly specialist/unusual roles

The forei gn. Performer is necessary to perform a highly specialist or unusual role
which requires specific or specialist attributes including, but not limited to,
physical appearance, physical talent and hngmstlc or vocal skills. Please note that:
foreign language and accent requir ements” for a particular role are not necessan]y
sufﬁment grounds for importing a foreign Performer.

EV}UCUVU.

* (a) script or synopsis demonstrating that the role requires certain highly specialist

attributes; and

(b) documentatlon such as a listing of personal attributes or specialist skills from a
resume or curriculum vitae that supports the claim that the proposed forei gn
Performer possesses the attributes necessary to perform the role.

Ethnicity
The foreign Performer is necessary for reasons of ethni c1ty required by the role.

Please note that foreign language and accent requirements” for a particular role are
not necessarily sufficient grounds for importing a foreign Performer.

* Australia is a multicultural country. Many Australian Derformers are competent in a variety of

languages other than English, and can speak an extensive range of English language and non-English

language accents.

Lk



16, where the foreign Performer is internationally known, documentary proof of their
box office appeal through international box office figures for Film or Television
Productions in which they have undertaken Leading or major Suppomng Actor
Roles; and/01 ,

17. where the fox eign Performer is an emerging On-screen Performer, or cast to
appeal toa particular overseas audience, documentation in-support of their

potential box office appeal such as resume/filmography details including previous
wmk ICVIGWS awar ds/accolades and/or other evidence of audience appeal

Ovex all benefit to the Austl alnn fllm and televnslon industry

18. The forel gn Performer is necessary to ensure that the ploductlon proceeds in
Australia, and proceeds on the scale originally envisaged rather than being -
significantly diminished, and the size of the production’s budget is such that
associated Jocal employment o‘pportunities constitute an overall net economic
benefit for the Australian film and television industry. Net economic benefit
could include additional employment opportumtles for Australian Performers

* and crews, longer employment contracts as a consequence of a larger production
budget and longer production schedules, and significant commercial »
opportunities for other film production service providers in Australia.

19. Please note that where a Sponsor claims there is a financial imperative to engage a
foreign Performer which is not demonstrated by a higher level of Australian
and/or Foreign Investment in the production budget a detailed explanation of that
ﬁnanc:1al imperative will be required.

20. EVldence to-demonstrate the significantly diminished scale of the ploduc‘uon if the
foreign Performer for whom certification is being sought is not attached to the
production, including: : '

If producﬁon' were to proceed with foreign Performer

(a) details of the estimated p1 oduction budget including estimated expenditure in
Australia; ~

(b) one or more of the following documents as necessary:

(i) letter of confirmation from the production’s principal private investor that
investment in the production is dependent on the foreign Performer’s
participation; v :

(ii) letter of confirmation from the production’s distributor that distribution is -
dependent on the foreign Performer’s participation,; '

(iii)contracts indicating that overseas pre-sales are dependent on the foreign
Performer’s participation,
(¢) details of the number and description of the spemﬁc roles to be filled by
Australian Performers and the positions to be filled by Australian crew, al]
including employment contract details; and




8, Evidence;

(a) script or synopsis demonstrating that specific ethnic characteristics are
required by the role; and '

(b) documentation verifying that the proposed forelgn Performer is of the -
ethnicity required.

Continuity
10. The forer gn Performer is neeessary for reasons of continuity.
1. Evidence: ‘

(a) documentation, such as a Performer contract, cast list or press clippings,
supporting the claim that the foreign Performer has worked on, or will be
working on, the same production outside Australia for at least one month. =

Unexpected change in the level of Foreion Investment '

12. Where the initial level of Foreign Investment in a production’s budget allows for
the importation of foreign Performers, but decreases unexpectedly, consideration
will be given to approving the importation of foreign Performers already attached

~ to the production. For example, if a foreign investor withdraws support due to
financial pressures and is replaced by an Australian investor at short notice.

13. Evidence:
(a) details.of the production budget;
(b) documentation from private investors committing to the production;

(¢) documentation verifying the genuine withdrawal of a foreign investor and the
reasons for the withdrawal; and '

( d) documentary proofthat a genuine attempt has been made to secure
replacement foreign investors.

Private investment being depéndent on the'eni{agement of a foreion Performer

14. The foreigﬁ Performer is commercially necessary to secure Australian and/or
Foreign Investment in the production or overseas pre-sales and distribution deals.

15. Evidence: A
(a) details of the production budget;
(b) one or more of the following documents as necessary:

(i) letter of confirmation from the production’s principal private investor that
finance in the productlon is dependent on the foreign Performer S
participation; ‘ '

(i1) letter of confirmation from the production’s distributor that distribution is
dependent on the foreign Performer’s participation;

(iii)contracts indicating that overseas pre-sales are dependent on the forergn
Performer’s participation; :



If production were to proceed without foreign Performer
(d) details of the cstnnated ploductlon budgjet mcludlng, estnnated expenditure in
- Austr alia

(e) detaﬂq of the number and description of the specific roles to be filled by
~Australian Performers and the positions to be ﬂlled by Australian crew, all
moludmg employment contract details.




SECTION E - APPLICATION PROCESS
1. Applications for Foreign Performer Certificates should be made by Sponsors.

2. Applying f01 certification of the foreign performer through to the provision of the
entertainment visa is a four part process as follows:

e Initial contact with DEWHA and MEAA, and in cases which involve a large
number of cast and crew DIAC, to indicate the Sponsor is commencing
application for a Foreign Performer Certificate;

e Consultation with MEAA to obtain a letter of opinion;

e DEWHA assessment and dec151on on application for a Foreign Performer
Certificate; and

e DIAC processing of application for the entertainment visa.

3. To allow adequate time for consideration of applications, Sponsors should
commence the application process at least 10-12 weeks prior to the proposed date
of entry into Australia of the foreign performer. Processing times may be
accelerated to accommodate one-off applications where the Sponsor has
demonstrated a genuine need for urgency applies.

Initial contact with relevant agencies

4. Sponsors must initially advise DEWHA and MEAA of their intention to apply for
a Foreign Performer Certificate. This will provide an opportunity for information
exchange and to clarify any initial questions the Sponsor may have regarding the
application process including relevant application forms and MEAA consultation
requirements. ' '

5. Sponsors should provide initial e-mail advice to:
(a) DEWHA (E-mail: foreignactors@environment.gov.au) and

(b) MEAA (E-m_éﬂ: imports(@alliance.org.au)

which sets out: ‘
(a) Name and contact details of the Sponsor;
(b) Name of the production;

(¢) Number and nationalities of the forel gn performers for whom entry is being
sought; and

(d) Estimated arrival and departure dates. |

6. Sponsors seeking to import 10 or more foreign personnel (including performers
and crew) in a single application should also provide the above advice to DIAC by
e-mail (E-mail: entertainment.visas@immi.gov.au).

7. For full contact details for agencies see Section G.



8.

10.

1.

Consultation with MEAA to obtain letter of opinion

Sponsors should consult with MEAA in advance of submitting their application
for a Foreign Performer Certificate to DEWHA. MEAA may provide a letter of
opinion to the Sponsor and DEWHA based on its assessment of whether the

proposed foreign performer importation eomphes with the DEWHA Guidelines.

MEAA is required to provide a letter of opinion to the Sponsor and DEWHA in
relation to their application within 14 calendar days. The 14 day period
commences from the date upon which all relevant documentation is submitted to

MEAA for consideration (see also paragraph 20 below).

MEAA requires the Sponsor to provide a range of information in order to make
this assessment including the following, documentatlon (unless otherwise ag1 eed

with MEAA):

(a) script or qynopms

(b) letter outlining the reasons for the pr oposed foreign performel import,
including details. of the production budget and level of Forei gn Investment;

(c) evidence of oomphance with the DEWHA Casting Gu1dehnes When the basis
of the apphcatlon is an inability to cast the role with an Australian Performer;

(d) details of the per former’s itinerary;
(e) foreign performer’s resume; and

[€9) copy'of the deal memo/contract with the foreign performer.

* For further information and a comprehensive list of MEAA’s requirements-see:

http://www.alliance.org.au/imports

Where a Sponsor apploaches MEAA well in advance of submitting its application
to DEWHA for a Foreign Performer Certificate, MEAA may provide a letter of
opinion indicating ‘in-principle’ support for the proposed import. Where an
in-principle letter has been provided, the Sponsor must nevertheless consult
formally and receive a ﬁnal letter of opinion.

DEW HA assessment and decision on appllcatlon for Foreign Performer
Certificate

5 ubmtttmg an application

12.

13.

14.

The DEWHA Guidelines and Foreign Performer Certificate apphcatlon form are

-available for download from http: Hwww.arts.pov.au/foreignactors.

Apphcatlons should contain evidence of compliance with the requirements set out
in Sections C and D of the Guidelines as necessary. DEWHA may also seck
further information and/or statutory declarations in relation to supporting
documentation provided by the Sponsor where appropriate. -

In determmmg whether to issue a Foreign Performer Certificate, the Arts Minister
or person authorised by the Arts Minister, will take comments pr ovided by MEAA
into consideration. A copy of the letter of opinion from MEAA should be

- provided by the Sponsor as part of the appheatmn submitted to DEWHA.




15. Applications should be addressed and faxed or emailed as follows:

Assistant Secretary’
Film and Creative Industries Branch
Department of the Environment, Water, Heritage and the Arts
Fax: +612 62759320 ) ;
Email: foreig ;nactma(&;envimmnent gOV.au

16: Rece1pt of apphcatlons will be acknowledged and all enquiries regarding the -
~ application process should be directed to the Desk Officer at the above generic

17.

email address or by phone on Tel: +61 2 6275 9633.

Please note that a single application form may cover a number of performers.
Alternatively, applications may be made for performers in a sequence as details
become available.

Application assessment

- 18.

19,

20.

DEWHA considers the circumstances of each application, taking into account the
views of the Sponsor and MEAA’s letter of opinion, and makes a decision based
its assessment of whether the proposed foreign performer importation comphes
with the Guidelines. .

DEWHA commences its assessment of an application for a Foreign Performer
Certificate once the completed application form and supporting documentation
(including a letter of opinion from MEAA) has been received. DEWHA requires
five working days to process an application, and may seek further information at
any point in the application assessment process in order to establish whether
certification should occur. :

Where MEAA has been consulted but has not provided a written response to the

-Sponsor within the required 14 day period, DEWHA will seek to elicit the

requested letter of opinion_frdm MEAA. DEWHA will proceed with the ‘
assessment of the application based on the information provided by the Sponsor if
MEAA is unable to meet this request within a reasonable timeframe. . '

! Shonld MEAA kannlr tn the annlicat ion, DEWHA will invite the Qnmﬂcmr tn malke

i PG

* a written submission. This submission should address MEAA’s Ob_}GCthHS and

22.

23,

24.

also provide any additional relevant information in support of the application. The
Sponsor’s submission should be provided to DEWHA and copied to MEAA
within three working days of DEWHAs request. This may be done by email or

fax.

Upon receipt of the Sponsor’s submission, MEAA will be invited to provide any
additional comments it may wish to make in response in writing to DEWHA. |
These comments should be provided to DEWHA and copied to the Sponsor within
three working days of DEWHA’s request. This may be done by email or fax.

The Sponsor will subsequently be invited to provide any final written comments
in support of the application to DEWHA, again within three workirig days of

DEWHA’s request.

Every effort will be made to come to a determination as expeditiously as possible,
and DEWHA takes the timeframe of the production-and proposed arrival date of
the performer into consideration. Hence in some circumstances input from the
Sponsor and MEAA may be requlred within a shorter t1meframe than that



indicated above.

Decision on certification

25.

26.

27.

28.

29,

30.

31.

32.

Upon completion of the assessment process, DEWHA makes its recommendations
regarding the issuing of a Foreign Performer Certificate to the Arts Minister; or
person authorised by the Arts Minister, for consideration and final decision.

DEWHA wil] notify the Sponsor, MEAA and DIAC regarding the certification
decision, dnd where a certificate has been issued, provide signed copies to all
three parties by email (or by fax upon request). The Sponsor will also be sent the
original hard copy of the certificate by regular post.

Please note that a Fore1gn Performer Certificate is valid for the entire length of the
production for which it is issued. A new certificate is not required in the case of
subsequent re-entry of the same performer in the same production,

DIAC processmg of application for entertamment visa

Apphcatlons for entertainment visas for forei gn per formels entering Austr aha to
take part in productions covered by these Guidelines are only considered by DIAC

if supported by a Foreign Performer Certificate.

Sponsors should lodge their documentation with DIAC at least 8-12 weeks prior
to the nominated person's arrival date in Australia,

The Foreign Performer Certificate should be lodged by the Sponsm with DIAC to
initiate processing of the visa application, together with the followmg :
documentation:

(a) the MEAA letter of opinion,;

(b) a completed sponsorship application form (if the proposed Sponsor has not
already been approved as an entertainment Sponsor. Sponsorship is valid for
three years); ' '

(c) a completed nomination application form,;

(d) a completed entertainment visa application form; and

(e) the separate fees/charges (if applicable) for the sponSmship, nomination and
visa applications, without which an entertamment visa apphcatlon will not be
- valid.

For further information and a comprehensive hst of DIAC’s requirements,

including where applications must be lodged, see: :

Thittp:/www.immi.gov.au/skilled/specialist-entry/420

Sponsors should also make-themselves aware of the obligations under the
Entertainment visa program. More information can be found at: .
http:/fwww.immi.gov.au/skilled/specialist-entry/420/obligations-sponsor, htm

SECTION F - CASTING GUIDELINES

Where a Sponsor seeks to import a foreign Performer on the basis that a suitable
Australian Performer cannot be found, the Sponsor must demonstrate that a genuine
attempt has been made to locate a suitable Australian Performer.

“Where the Arts Minister or persbn authorised by the Arts Minister is not satisfied that

a genuine attempt has been made, the Sponsor will need to provide documentary




evidence to demonstrate to DEWHA that some or all of the followmg> y have been
undertaken:

(a) appointment of a recognised casting director;
(b) employment of recognised casting agents;
(c) appropriate advertising of the role;

- (d) distribution-of the character breakdown of the role to Performers' agents
Australia-wide;

(e) plofessmnal auditions conducted in a conducive atmosphere where the Performer -
is given every opportunity to demonstrate their ab1hty to play the nommaled role.
inchuding:

(i) providing the Performer with a detailed character breakdown of the role and
excerpts from the script in sufficient time to prepare for the role;

(ii) informing the Performer in advance if the role requires a particular accent;
(iii)giving the Performer the opportunity to discuss the role with the director; and
(iv)providing make—up and costumes where recommended by the casting director.

DEHWA may also require evidence to establish that where recommended by the
casting director, all Performers were auditioned and, where app1 opriate, short- hsted
- Performers were screen-tested.

Additional information regarding the Australian Performers who were considered,
interviewed or auditioned for the role may be requested by DEWHA as follows:

(a) details of the Performers offered the role and an exbplanation of why they were
unable to accept; and '

(b) details of the Performers conmdered unsuxtable for the role and a statement of
the reasons for the decision.

Please note DEWHA may seek further information and/or statutory declarations in
relation to supportmg documentation provided by the Sponsor Where appropriate. .



SECTION G - CONTACTS FOR FURTHER INFORMATION

Department of the Enviromnent, Water, Heritage and the Arts (DEWHA)

Desk Officer, Foreign Performers Certification Scheme
Tel: +61 2 6275 9633

Fax: +612 6275 9320 -

‘Email; foreignactors@environment.gov.au
hittp:/Awvww.arts. gov.au/foreignactors

Department of Immigration and CitiZenship (DIAC)

Entertainment Pr ocessing Centr e
Tel: +61 2 8861 4356 or +61 2 8861 4358
Fax: +61 2 8861 4301
.Email: entertainment.visas@immi .gov.a
http://www.immi.gov.au/skilled/ speci a] i

Media, Entertainment and Arts Alliance (M AA)

Federal Policy OfﬁCBI
Tel: +61 2 9333 0958
Fax: +61 2 9333 09333%
Email: imports@alliance.
http//www.alliance.org.au/ifiports
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Attachment C.C

Review of the Foreign Actor Certification Scheme Guidelines

© Main areas of change between current and proposed draft Guidelines

1

The draft Gundelmes are modelled on the eXIstmg Guudelmes but they provide greater

clarity on definitions and how various types of film and television programs are treated
under FACS. They also provide greater flexibility to reflect changes in film and television
program investment and suppor‘t. More specifically, the draft Guidelines: : ‘

a. clearly define the scope of the FACS as applying to lead, supporting, and cameo roles
in drama productions- and to hosts/presenters of documentaries,

b. clearly define how different forms of government subsidy are treated under the.
Guidelines,

c. allowsome ﬂex1b|hty in the application of the Guidelines and to descrlbe the sorts of
circumstances in which flexibility might be apphed :

d. allow for importation of foreign actors in government subsidised productions with a
lower level of foreign investment (from 30 per cent to 20 per cent), in recognition of
the increasing difficulty producers have in raising foreign investment, and ’

e. treat all genres of non government subsidised productions in the same way (Whether
they be Australian productlons or foreign financed productions).

Media Entertainment and Arts Alliance (MEAA) and Screen Producers Association of
Australia (SPAA) sensitivities :

1.

- MEAA

MEAA supports minimal amendments to the existing Guidelines and strict compliance in

all instances to protect employment opportunities for Australian actors, which in turn -
w them to showease their talents ﬂ:rhr\n'all\/ and m*‘ornm‘lnn;l”\/ MEAA also

-1
G

maintains that the Australian Government cultural policy objectives require strict
compliance so that local filmmakers tell Australian stories using Australian voices.

Hence:

a. MEAA maintains that the Guidelines should apply to all foreign entertainers in all
genres, including reality television, quiz and variety programs, television commercnals -
* and electronic games. The existing Guidelines and the new draft Guidelines donot .
include these genres within their scope, which is limited to drama productions and

documentaries.

b. The Gu:delmes have always allowed for con5|derat|on of undefined ‘exceptional
circumstances’ where the criteria for subsidised productions are not met. However,
MEAA is likely to strongly disagree with the flexibility provisions which are now
explicitly set out in the draft Guidelines.

UNCLASSIFIED



2.

C.

UNCLASSIFIED

MEAA is likely to disagree with the required level of foreign investment for subsidised
productions being lowered from 30 per cent to 20 per cent to allow for foreign actor
importation. OFTA believes that the. reduction is necessary because of the greater
difficulty producers have today in securing foreign investment. Screen Australia data
indicates average foreign investment levels over the last three years have been

38 per cent for feature films and 12 per cent for television drama prodUctions. The
level of foreign investment in feature films can vary substantially, reaching peaks in '

.some years-due to large budget film/s with US studio finance being made under -

Australian creative control (such as Australia and Happy Feet). Foreign investment.in- .
2009/10 was 18 per cent for feature films, but was much higher at 51 per cent the.
previous year. When the current FACS Guidelines were developed in the 1990s,
MEAA, SPAA and the Australian Government agreed that 30 per cent foreign
investment was a reasonable threshold for government subsidised productions. The .
five year average for foreign investment in Australian films (1995/96-1993/2000) was
50 per cent for feature films and 20 per cent for television drama.

MEAA is iikely to oppose the new provision for productions only in receipt of the
Producer Offset. Such productions would only need to provide evidénce that they
have provisional Producer Offset certification in order to import foreign performers.
MEAA believes a separate and higher standard should apply to such productions and
that MEAA should have some say in the certification decision. OFTA believes that a
higher standard is appropriate only in the case of productions which receive direct
Government subsidy and that provisional Producer Offset certification is sufficient in

other cases.

Foreign entertainers who visit Australia obtain an entertainment visa, valid for a
‘specific purpose.’No more than one visa is valid at any one time. There have been

instances of some entertainers making brief appearances as themselves in cameo
roles in television serials while staying in Australia for other purposes (e.g. singer on
concert tours making one-off guest appearances as self in television serial). The
Department of Immigration and Citizenship is opposed to requiring a Foreign Actor

Certificate for such entertainers on the grounds that it would complicate the visa

process. The current draft Guidelines specifically state that such entertainers need
not apply for a Foreign Performer Certificate. MEAA believes that such performers
are-appearing in roles that would otherwise be taken by Australians and that

separate certification should be required.

MEAA is likely to oppose the proposed certification criteria for unsubsidised -
productions (e.g. Australian television series such as Neighbours) on the grounds that
they are not sufficiently rigorous. Under the draft, unsubsidised production will be
required to demonstrate they have provided reasonable opportunity for Australians
to participate in the production and that foreign investment is greater than the

amount spent on any foreign actors appearing in the production.

Since MEAA believes all forms of government support — including the Australian
Government film tax offsets — should be treated as subsidies, it is likely to be critical of
any decision to treat productlons that may receive conditional state/territory

government support as non government subsidised.

UNCLASSIFIED
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SPAA

1. SPAA‘supports the incorporation of greater flexibility into the GUideiines. However,
SPAA is likely to be less satisfied with the following aspects of the draft Guidelines:

a. The draft Guldelmes cover host roles in documentarles and thus go beyond merely
the drama genres to which SPAA believes the Gwdellnes should be restrlcted

b SPAA s hkely to oppose the proposed certlﬁcataon criteria for unsubSIdlsed

- productions (eg. Australian television series such as Neighbours) on the grounds that

such productions should not need to undergo the certification process at. aH since
they have no government investment. '

c. SPAAis seekmg a lesser role for MEAA in the certification process. The draft

 Guidelines provide for MEAA to be consulted on all applications, which maintains the
existing arrangement. SPAA would prefer MEAA to be excluded completely from the
certification process for unsubsidised productions.

UNCLASSIFIED
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Carter, Jane

From: Richards, Stephen
Sent: Monday, 28 February 2011 11:00 AM
To: Carter, Jane

Subject:  FW: FACS guidelines &_[SEC=UNCLASSIFIED]

Importance: High
Categories: UNCLASSIFIED
Attachments: Minister's meeting paper.docx

Jane - for info; don't yet know outcome of this; it was intended to help Richard E prompt the Minister to approve the
FACS brief. Cheers — Stephen

From: Richards, Stephen

Sent: Friday, 25 February 2011 4:44 PM
To: 'renee.fleming@pmc.gov.au'

Cc: Arnott, Stephen

Subject: RE: FACS guidelines & I SEC=UNCLASSIFIED]
Importance: High

Renee — Could you please pass the attached on to Richard? | understand he will be taking up this issue with the Minister
next week. Cheers — Stephen

From: Arnott, Stephen
Sent: Friday, 25 February 2011 4:38 PM

To: Richards, Stephen
Subject: Re: FACS guidelines &-[SEC=UNCLASSIFIED]

Classification: [SEC=UNCLASSIFIED]

That's great thanks Stephen.
Can you please send to Renee and ask her to pass to Richard?

Stephen

From: Richards, Stephen

To: Arnott, Stephen

Sent: Fri Feb 25 16:30:17 2011

Subject: FACS guidelines &

Stephen — for consideration. Cheers — Stephen

From: Arnott, Stephen

Sent: Friday, 25 February 2011 3:45 PM

To: Richards, Stephen

Subject: FW: Documents for the Minister [SEC=UNCLASSIFIED]

Stephen

Have you got time now to do a few dot points on -and foreign actots so it can be raised with the Minister
on Monday morning?

Stephen

1/03/2011
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Minister’s Meeting
(DATE)

Arts Agenda item #
FOREIGN ACTORS CERTIFICATION SCHEME GUIDELINES

Purpose
To seek clearance of B10/1788
Key Points

e OFTA is reviewing the Foreign Actors Certification Scheme guidelines. The guidelines
have not been amended since the mid 1990s and do not reflect current industry

practices for casting and financing productions, particularly large-budget productions.

e The proposed revisions to the guidelines are intended to provide greater flexibility for
considering the entry of foreign actors.

e Supporting the employment of Australian actors will remain the primary objective of the
guidelines, but it is proposed that they also take account of the overall employment
opportunities for the industry which would be generated by a production and the extent
to which production financing is dependent on the engagement of marquee foreign
actors.

e Screen producers and many other industry stakeholders are supportive of the guidelines
-having greater flexibility. The MEAA strongly supports strict compliance of the existing
guidelines.
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FOREIGN PERFORMERS CERTIFICATION SCHEME}?

e — [
. . \ \v e
Guidelines én-the-entiy into Au“sti:lla of fore”ignperformers for the purpose of _ S
T performing in film-and-television productions
INTRODUCTION

1. This revised version of the Guidelines on the entry into Australia of foreign
\% performers for the pur, pose of per_‘forming in film and television productions
s adopted on [?7 2

2. The Gulm%a excluswely with the employment of specified On-screen
Performers entering Australia to take part in specified Film and Television
‘Productions. They are the basis on which the Arts Minister, or a person ? \
authorised by the Arts Minister, determines whether to certify that specified N
requirements identified in the Migration Regulations have been met. \

3. The Migration Regulations require that a subclass 420 visa, which is assessed
against the criteria in sub-paragraphs 2.72D(4) and (5), not be approved unless 5
* the visa application is supported by a Foreign Performer Certificate issued by \
the Arts Minister.: .

4.. In addition, the Migration Regulations require that the sponsorship of the
g{yroposed visa applicant cannot be approved unless the Sponsor has consulted
\b“ the relevant Australian unions. For the purposes of these Guidelines, the % —
S&at:vant union is the Media Entertainment and Arts Alliance (MEAA). This
@/ ij\ consultation process is undertaken as part of the process of applying for a \
Foreign Performer Certificate from the Arts Minister.
5. The Guidelines support key Government objectives for the film and television
-industry including providing Australian industry personnel with a fair chance
of securing employment in Film or Television Productions shot in Australia, - |

ensuring Australian voices are heard in Australian productions, and building a o
commercially sustainable film and television industry. -

6. The Guidelines are administered by the Department of the Envirbnm_ent
Water, Heritage and the Arts (DEWHA).

QFETRA Pmc
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SECTION B - TERMS-AND DEFINITIONS

H
5. 2

S

‘Australian’ Content Criteria’ or ‘ACC’ means the crlterla descrlbmg Category 1,
Category 2, and Category 3 Government Subsidised productions set out in Section C
of these guidelines.
@f@ ¢ ot
‘Cameo Actor Role’ means a brief but important role in a Film or Television
Production, usually performed by a well-known On- -screen Pe Performer ﬁ%wy@@

‘DEWHA’ means the Department of the Environment, Water, Heritage and the Arts. WA
‘DIAC’ means the Department of Immigration and Citizenship.

‘Documentary’ means a program that is a creative treatment of actuality, other than a
news, current affairs, sports coverage, magazine, infotainment, light entertainment or
reality program.

AN JAVAAN
‘Feature Film’ means a film, including animation§; cOmmonly screened as the main
attraction 1ﬁommer01al cmemaz that is no less than 60 utes, or in the case of a
larger format (IMAX) film no less than 45 mmutesﬁﬁ’n’gs 4] an’é pracessed to.
commercial standards for cinema exhibition, television broadcast or dlstrlbutlon via
othér platforms.

‘Film or Television Production’ means a production intended for cinema exhibition,

television broadcast, or distribution via other platforms (such as DVD, and internet (7
and mobile phone downloads) and includes a Feature Film, Telemovie, Series, Serial,
Sketch £omedy Program, Documentary and-dramatised-Decumentary-but does not .o

include computer games/
r~ /

‘Foreign Investment’ includes overseas sourced funds where such investment is
secured against returns from foreign markets, regardless of whether the funds are
‘equity investment or not, including direct investment and revenue raised through pre-
sales and distribution in overseas markets.

suppo cother than develo menialiimdn@nd includes:
)-direct subsidies such as direct investment, loans (excluding loans to cashflow

the Producer Offset), distribution guarantees and pre-sales;
(b) indirect subsidies sueh-as tax concessions (e.g. Producer Offset, Location Offset,
Post, Digital and Visual Effects Offset in Division 376 of the ncome Tax

Assessment Act 1997). d?\ «%mkzm

or the purposes of this deﬁmtlon ‘government’ includes Commonwealth and,state
and territory government ﬁ%and:«ielew&e&agenews but excludes the Australian
Broadcasting Corporation and the Special Broadcasting Service.

A
‘Host’ means the centratherformer ina Documentary or dramatised Documentary
who introduces and presents the material to a viewing audience and who may also be
referred to as “compere”, “presenter”, “commentator” or “narrator”.




‘Leading Actor Role’ means the role of protagonist or one of the central or main
roles in a Film or Television Production.

‘Media Entertainment and Arts Alliance’ or ‘MEAA’ means the union Z
representing employees in the media, entertainment, sport and the arts. -~

‘Motion-capture Performer’ means a Performet in a computer animation production
in a role which involves a performance from which points can be tracked on a moving
face or body in order to get a simplified image of motion, e.g. the animation of the

penguins in Happy Feet. >
NP, IV R Sy e "%’”’Lﬁj At

Sd At

‘Official Co-productlon means a production for which a Performer seeks to enter
Australia under an agreement between Australia and another country, under the
International Co-production Program administered by Screen Australia, for which
visa applications are considered by the Department of Immigration and Citizenship
(DIAC) under subclass 406 of the Migration Regulations.

‘On-screen Performer’ means: v
(a) a Performer in a Feature Film; Telemovie; drama Series, Serial or Sketch -
Comedy Program; or dramatised Documentary who is performing;

(i) a Leading, Supporting or Cameo Actor role;

) (ii) as dancer}Motlon -capture Performer, Puppeteer Stunt Performer or
o J}J e
& Voicé-over Performer; or

(b) as a Host in a Documentary or dramatised Documentary.

‘Puppeteer’ means a manipulator of any variety of puppet, whose work appears in a
Film or Television Production.

‘Serial’ means a Film or Television Production which is a narrative series made up of
two or.more episodes that:
(a) are praduced wholly or principally for public exhibition under a single title,
for @free-’[o-alr (broadcast network) and subscrlptlon television (cable or
o satellite); and :

(b) compnse a potentially unlimited number of episodes, relating a number of
equally important and overlapping plots, without an apparent single major plot
necessarily moving towards a resolution and arranged into consecutive episodes
for screening purposes. ’

‘Series’ means a Film or Television Production which is a narrative series made up of
two or more episodes that:
(a) are produced wholly or principally for public exhibition under a single title,
for both free-to-air (broadcast network) and subscription television (cable or
satellite);

(b) have a common theme or themes that draws the episodes of the series into a
cohesive whole;

(c) contain dramatic elements that form a narrative structure; and
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7. Reasonable opportunlty must be given to employmg Austf ian Performers at all CL;, s

SECTION C - TREATMENT OF SUBSIDISED AND UNSUBSIDISED
PRODUCTIONS

. In accordance with the requirements of the Migration Regulations, the Guidelines

set different criteria for assessing the appropriateness of foreign Performers taking
part in a specified Film or Television Production in Australia based on whether or
not the production has, or will receive, a Government Subsidy.

. Sponsors are required by the Migration Regulations to consult with the MEAA in

relation to each apphca’ugn for a Foreign Performer Certificate before submitting
the application t Y>EWHA) Details of the application process, 1nclud1ng
consultation requifements; are at Section E. ‘

. In seeking to import foreign Performers, Sponsors will need to identify the type of
- production proposed and satisfy the corresponding criteria as outlined below.
Since gvery production that proceeds in Australia provides at least some benefit to

the Australian screen industry through employmeﬁ%gp ortunities for Performers,
crews and other film production service prov1ders ponsor must present a_

" ‘convincing case in its application t% jhlch demonstrates that the import

of a foreign Performer is necessary fo icular production and consistent with
the Government’s cultural and commercial film policy objectives.
7 -
SUBSIDISED PRODUCTIONS

. A production is subsidised if it has, or will receive, a Government Subsidy.

5. For a foreign Performer to take part in a subsidised Film or Television Production,

‘'the application for a Foreign Performer Certificate must satisfy the requirements
set out in the Australian Content Criteria (ACC) detailed below.

. However, please note the ACC requirements vary depending on whether or not

the production in which the foreign Performer is to appear:
(a) receives a direct Government Subsidy- see Category-1 below; or

(b) is likely to access the Producer Offseg‘and is receiving no direct Govemment
Subsidy — see Category 2 below; or

(c) is likely to access the Location or PDV Offset — see Category 3 below.
%F% W Camd S
Cateaorv 1- ACC for Film or Television Productions in receipt of a direct

GovernmentSubsnd s o Jo Y NI P S\ - PDV

levels of the production, and? e sen-

L;»D .
(a) the casting of Leading and major Supportlng Actor Roles must accurately
reflect the Australian characters portrayed; ~

(b) at least 50 per cent of Performers in Leading Actor roles and 75 per cent of
Performers in major Supporting Actor Roles must be Australian; and

(c) where applicable, an Australian Performer must be cast to play each
Traditional Australian Character,

. The level of Foreign Investment in a production’s budget will be a factor

considered in assessing applications for the importation of foreign Performers on a




case by case basis. As a general guidance, the greater the level of Foreign /
Investment in the production over 20 per cent, the greater the possible opportunity
for the employment of foreign Performers in Leading, Supporting and Cd}ineo
Actor Roles within the above parameters. For example, where a ml;;? m of:

(a) 20 per cent of a production’s budget is Foreign Investment and te budget in
the case of a Feature Film is less than $4.0 million, in the case 0f a Telemovie
less than $2.0 million, or in the case of a Series or Serial less than
$0.75 million per commercial hour, the employment of one/foreign Performer
may be appropriate; o

(b).20 per cent of a production's budget is Foreign Investmegnt and the budget in
the case of a Feature Film is $4.0-12.0 million, in the ¢ase of a Telemovie
more than $2.0 million, or in the case of a Series or Serial is $0.75-1.0 million

- per commercial hour, the employment of one foreign Performer in a Leading
Actor Role and one foreign Performer in a Supporting or Cameo Actor Role
may be appropriate;

(c) 20 per cent of a production's budget is Foreign/Investment and the budget in
the case of a Feature Film is more than $12.0/million, or in the case of a Series
or Serial, more than $1.0 million per comme¢rcial hour, the employment of one
additional foreign Performer may be ap;;r?priate to play a Cameo Actor Role,

9. Where a Sponsor seeks to import a foreign Performer on the basis that a suitable
Australian Performer cannot be found, the Sponsor must demonstrate that a genuine
attempt has been made to locate a suitable Australian Performer, DEWHA Casting
Guidelines are at Section F.

10. When no Australian Performer can be dast to satisfy the requirements of a role,
the employment of a foreign Performgr may be appropriate in the following
circumstances: :

(a) highly specialist/unusual roles;or

(b) ethnicity; or ‘

(c) continuity; or . .
(d) uneXpected change in t}jlevel of Foreign Investment; or

(e) private investment being dependent on the engagement of a foreign Performer;
or '

(f) overall benefit to the/Australian film and television industry.

11. If a Sponsor seeks congideration on the basis of factors listed in paragraph 10
above, the Sponsor will be required to provide additional évidence in support of
their application as detailed in Section D. ’ ‘

.Category 2 - AC( for Film or Television Productions NOT in receipt of direct
.Governnient Subsidy but eligible to access the Producer Offset

12. The Sponsor shust provide evidence that the production has obtained provisional
certification to access the Producer Offset. Evidence must include a copy of the
Provisional Certificate and covering letter from Screen Australia.




SECTION D - FLEXIBILITY CIRCUMSTANCES AND EVIDENCE
REQUIRED FOR SUBSIDISED PRODUCTIONS: CATEGORY 1

1. Asnoted in Section C, where the Sponsor demonstrates that an Australian
Performer cannot be found to fill a role for a production in receipt of direct
Government Subsidy (Subsidised Productions ‘Category 1°), importation of a
foreign Performer may be considered in the circumstances outlined below on the
basis of additional evidence provided by the Sponsor in support of the application,

"7;/‘-%,

2. Please note that proof of a genuine search of the Australian labour market to fill
the role with an appropriately qualified or experienced Australian Performerv VK
be required in the first instance. The evidence requ1red is set out in the DEWH/A
Casting Guidelines at Section F. ‘ e

3. Sponsors who intend to make an application for importation of a foreign
Performer in the following circumstances must mount a convincing case
supported by the documentary evidence. The simple assertion that foreign
Performer participation is critical will not be sufficient.

4, Please also note that the circumstances detailed below are not intended to lead to 7
explmtatlon as a minimum standard applied to all productions. "

P N

5. Ifa SponsorMe other compellmg reasons to import a foreign
Performer beyond-those circumstances detailed below they should contact both
MEAA and @ to present a case. Such approaches will be considered on

i1 individual basis.

Highly specialist/unusual role;’

6. The foreign Performer is necessary to perform a highly specialist or unusual role
which requires specific or specialist attributes including, but not limited to,
physical appearance, physical talent and linguistic orvocal skills. Please note that
foreign language and accent requirements” for a particular role are not necessarily
sufficient grounds for importing a foreign Performer.

their merits ©

7. Evidence:

~ (a) script or synopsis demonstrating that the role requires certain highly specialist
attributes; and

(b) documentation such as a listing of personal attributes or specialist skills from a

resume or curriculum vitae that supports the claim that the proposed foreign
Performer possesses the attributes necessary to perform the role.

‘ Ethnicity
8. The fo'reign Performer is necessary for reasons of ethnicity required by the role.

Please note that foreign language and accent requireme_nts* for a particular role are
not necessarily sufficient grounds for importing a foreign Performer.

* Australia is a multicultural country. Many Australian performers are comnetent in a variety of

~languageaccents.
.

w7




16. where the foreign Performer is internationally known, documentary proof of their
box office appeal through international box office figures for Filin or Television
Productions in which they have undertaken Leading or major Supporting Actor
Roles; and/or

17. where the foreign Performer is an emerging On-screen Performer, or cast to
appeal to a particular overseas audience, documentation in support of their
potential box office appeal such as resume/filmography details including previous
work, reviews, awards/accolades, and/or other evidence of audience appeal.

Overall benefit to the Australian film and television industry ""“T\V;“ s (s Js¥

18. The foreign Performer is necessary to ensure that the production proceeds in XQ Q‘ did W < ‘{r “y%' 7

Australia, and proceeds on the scale originally en v1saged rather than being

g,gn;ﬁggglz diminished, and the size of the production’s budget is such that s J M&‘g';ﬁ“
associated local employment opportunities constitute an overall net economic

benefit for the Australian film and television industry, Net economic benefit

could include additional employment opportunities for Australian Performers

and crews, longer employment contracts as a consequence of a larger production

‘budget and longer production schedules, and significant commercial

opportunities for other film production service providers in Australia.

19. Please note that where a Sponsor claims there is a financial imperative to engage a -
foreign Performer which is not demonstrated by a higher level of Australian
and/or Foreign Investment in the production budget a detailed explanation of that
financial imperative will be required.

20. Evidence to demonstrate the significantly diminished scale of the production if the
foreign Performer for whom certification is being sought is not attached to the
production, including:

If production were to proceéd with foreign Performer ‘

(a) details of the estimated production budget including estimated expenditure in
‘Australia;

(b) one or more of the following documents as necessary:

(i) letter of confirmation from the production’s pfincipal private investor that
investment in the production is dependent on the foreign Performer’s
participation;

(ii) letter of confirmation from the production’s distributor that dlstrlbutlon is
dependent on the foreign Performer’s participation; :

(iii)contracts indicating that overseas pre-sales are dependent on the foreign
" Performer’s participation;

{(c) details of the number and description of the specific roles to be filled by
Australian Performers and the positions to be filled by Australian crew, all

-including employment contract details; and g
g4 ploym ) ’ \\we‘{\é@,j %f.mw?ﬁf&gatﬁéw’“\w ¢
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~ SECTION E - APPLICATION PROCESS £ qroh® 2&,
v » A
1. Applications for Foreign Performer Certificates should be made by Sponsors& : m(g\\\ s .
2. Applying for certification of the foreign performer through to the provision of the .
entertainment visa is a four part process as follows: D(I&‘{@« - pIha Aga

—— Ay T o wsmggg,,( P T
¢ ' Initial contact with @ and MEAA, and in cases which involve gﬁége thaty ‘ v}
. number of cast and crew DIAC, to indicate the Sponsor is commencing - ‘ -

~ application for a Foreign Performer Certificate;

e Consuliation with MEAA to obtain a letter of opinion; .

. (f)EWH A assessment and decision on applicatio for a Foreign Performer
“Certificate; and ’

o DIAC processing of application for the entertainment visa. W 3 Lo \o 5 6?&

3. To allow adequate time for Consideratig:wﬁappﬁcati@ggl Sponsors should

L e - ; g e
commence the application process,at I€ast 10-12 weeks stioy to the proposed date W%é/ @\/ Voo
\W”’p) 2 C

of entry into Australia of the foreigf Processing times may be : w}\f@ ( [
accelerated to accommodate one-off applications where the Sponsor has : \ \ v
" demonstrated a genuine need for urgency-applies. ' \ A\ v{
a VLo uistT

Initia ’contact with relevant agencies ,
4. Sponsors must initially advig QE\E@A and MEAA of their intention to apply.for
. Fiis

a Foreign Performer Certificat will provide an opportunity for information
exchange and to clarify any initial questions the Sponsor may have regarding the .
application process including relevant application forms and MEAA consultation
requirements,

5. Sponsors should provide initial e-mail advice to:
(a) DEWHA (E-mail: foreignactors@environment.gov.au) and
(b) MEAA (E-mail: iinborts@alliance.org.au)

which sets out:

(a) Name and contact details of the Sponsor;
(b) Name of the production;

(c) Number and nationalities of the foreign performers for whom entry is being
sought; and

(d) Estimated arrival and departure dates.

6. Sponsors seeking to import 10 or more foreign personnel (including performers
and crew) in a single application should also provide the above advice to DIAC by
e-mail (E-mail: entertainment. visas(@@immi.gov.au).

7. For full contact detail}/f(fr/ égencies see Section G.
O




15.

Applications should be addre s ed and faxed or naﬂed as follows:. | - {
& ot e ?@/a/ e L2 %“é\‘“ Yo g )

Assistant S

Ui W v Filmand Creafive Tndustries Branch

16.

17.

; v

DﬁpmnnemﬁiheEnmmnlnenL Water,ﬂentageandothe»Arts'* ST T
Fax: +612 6275 9320
Email: foreignactors@environment.gov.au

Receipt of applications will be acknowledged and all enquiries regarding the
application process should be directed to the Desk Officer at the above .generie
email address or by phone on Tel? +61 2 6275 9633.

Please note that a single application form may cover a number of performers. - ,
Alteenativelyapplications maybemadefor-performers-a-sequence as details ><
become available. ‘

Lﬁ'é‘wgphcatwn assessment

7 e O
*‘MT:)

18.

D A considers the circumstances of each apphcatlon taking into account the

- views of the Sponsor and MEAAs letter of opinion, and makes a decision based -8 ¢

19.

its assessment of whether the ropos forergn performer 11np0rtat10n comphes
with the Guidelines.

ces assessm of an gppligation for For ign Pékformer
icate once th;?g Rt{&%hc iony form and s rtin mentation
(1nclu ing a let opinion MEA®A) has been received. D A requires

- five workmg days to process an apphcatlon and may seek further information at 4

20.

21,

22.

23,

24,
- and DEWHA takes the timeframe of the production and proposed arrival date of

any point in the application assessment progess m«@r.,der:mtewesfabhshﬂwhether \
eerfification should-occur.. e M do€ s reeaives

-Where MEAA has been consulted but has not provided a written response to the

Sponsor within the required 14 day period, DEWHA will seek to elicit the
requested letter of opinion from MEAA. DE will proceed with the
assessment of the application based on the information provided by the Sponsor if
MEAA is unable to meet this request within a reasonable timeframe.

Should MEAA object to the application, D@—IA will invite the Sponsor to make
a written submission. This submission should address MEAA’s objections and

also provide any additional relevant information in support of the application. The
Sponsor’s submission should be p Vrded to DE@HA and copied to MEAA
within three working days of DE A’s request. This may be done by email or
fax, '

Upon receipt of the Sponsor’s submission, MEAA will be invited to provide any
additional comments it may wish to make in response in writing to DEWHA.
These-ecomments-should-beprovided to DEWHA-and-copied-to-the-Spenser within
three working days of DE@’S request. This may be done by email or fax.

The Sponsor will subsequently be invited to provide any final written comments
m s port of the application to DEWHA, again within three working days of - 7
9A s request. o

Every effort will be made to come to a determination as expeditiously as possible,

the performer into consideration. Hence in some circumstances input from the
Sponsor and MEAA may be required within a shorter timeframe than that




SECTION F - CASTING GUIDELINES

Where a Sponsor seeks to import a foreign Performer on the basis that a suitable
Australian Performer cannot be found, the Sponsor must demonstrate that a genuine
attempt has been made to locate a suitable Australian Performer.

Where the Arts Minister or person authorised by the Arts Minister is not satisfied that M _’é\“;; Y
a genuine attempt has been made, the Sponsor will need to provide documentary M
evidence to demonstrate to EWHA that some or all of the following have been

undertaken: ' : i Brodr : (j\)r { ﬂ

(a) appointment of a recognised casting director;

(b) employment of recognised casting agents; ;' PN ;‘Qf
(c) appropriate advertising of the role;

_(d) distribution of the character breakdown of the role to Performers' agents
Australia-wide;

(e) professional auditions conducted in a conducive atmosphere where the Performer
is given every opportunity to demonstrate their ab1hty to play the nominated role
including;

(1) providing the Performer with a detailed character breakdown of the role and y
. . . . . . e
excerpts from the script in sufficient time to prepare for the role; » \\% w

7 er
. (11) informing the Performer in advance if the role requires a particular accent; gﬁ
(iii)giving the Performer the opportunity to discuss the role WigL the director; and 4
(iv)providing make-up and costumes where recommended by the casting director.

D A may also require evidence to establish that where recommended by the
casting director, all Performers were auditioned and, where appropriate, short-listed
Performers were screen-tested.

- Additional information regarding the Australian Performers who were considered,
interviewed or auditioned for the role may be requested by DEWHA as follows:

(a) details of the Performers offered the role and an explanation of why they were
unable to accept; and

(b) details of the Performers considered unsuitable for the role and a statement of
the reasons for the decision. ‘

. Please note DEQ?A may seek further information and/or statutory declarations in
relation to supporfing documentation provided by the Sponsor where appropriate.

18 .




Sponsorship applicable to Division 3A of Part 2 df the Act Part 2A
Nominations Division 2.17

Regulation 2.72D

(b) the identified visa holder or applicant has a significant
record of achievement in his or her field.

(6) The Minister is satisfied that the identified visa holder or

' applicant will not receive from the visiting academic sponsor a

salary; scholarship or allowance (other than an allowarice for
living expenses in Australia and travel costs).

. 2,72D  Criteria for approval of nomination — Subclass 420
(Entertainment) visa
(1) This regulation applies to a person:
(a) who'is an entertainment sponsor; and
(b) "who, under paragraph 140GB (1) (b) of the Act, has
nominated an occupation, a program or an activity in
relation to a holder of, or an applicant or a proposed

applicant for, a Subclass 420 (Entertainment) visa (the
identified visa holder or applicant).

(2) For subsection 140GB (2) of the Act, and in addition to the
criteria set out in regulation 2.72A, the criteria that must be
satisfied for the Minister to approve a nomination by the
entertainment sponsor are the criteria set out in:

(a) subregulation (3); and
(b) 1 of subregulations (4) to (9).

(3) The Minister is satisfied that the person making the nomination
is an entertainment sponsor.

Performing in film or television production subsidised by
government ’

(4) The Minister is satisfied that:
(a) the identified visa holder or applicant will be:

(i) performing as an entertainer under a performing
contract for 1 or more specific engagements (other
than non-profit engagements) in Australia; and

(i) performing in a film or television production that is
subsidised, in whole or in part, by a government in
Australia; and

Migration Regulations 1994 ‘ 299




Part 2A Sponsorship applicable to Division 3A of Part 2 of the Act
Division 2.17 Nominations

Regulation 2.72D

(iii) performing:

(A) in a leading role, major suppo1t1ng role or
cameo role; or

(B) to satisfy ethnic or other special
requirements; and

(b) the nomination is supported by a certificate given by the
Arts Minister, or a person authorised by the Arts Minister,
confirming that the relevant Australian content criteria
have been met; and

(¢) the entertainment sponsor holds any necessary licences in
respect of the work to which the nomination relates; and

(d) the entertainment sponsor has consulted with relevant
Australian unions in relation to the employment or
engagement of the identified visa holder or applicant in
Australia.

Performing in film or television production not subsidised
by government

(5) The Minister is satisfied that:
(a) the identified visa holder or applicant will be:

(i) performing as an entertainer under a performing
contract for 1 or more specific engagements (other
than non-profit engagements) in Australia; and

(i) performing in a film or television production that is
not subsidised in any way by a government in
Australia; and

(iii) performing:
(A) in a leading role, major supporting role or
cameo role; or
(B) to satisfy ethnic or other special
requirements; and
(b) the nomination is supported by a certificate given by the

Arts Minister, or a person authonsed by the Arts Minister,
confirming that:

(i) citizens or residents of Australia have been afforded
a reasonable opportunity to participate in all levels
of the production; and

300 " Migration Regulations 1994




Sponsorship applicable to Division 3A of Part 2 of the Act Part 2A

Nominations Division 2.17
- Regulation 2.72D

(©
(d)

(ii) the foreign investment, or the private investment
guaranteed against the foreign returns by a
distributor, in the production is greater than the
amount to be expended on entertainers sponsored for
entry; and

the entertainment sponsor holds any necessary licences in
respect of the work to which the nomination relates; and

the entertainment sponsor has consulted with relevant
Australian unions in relation to the employment or
engagement of the identified visa holder or applicant in
Australia.

Performing in productions not related to film or television

(6) The Minister is satisfied that:

(a)

(b)
(©)

(@)

(e)

the identified visa holder or applicant will be performing
as an entertainer under a performing contract that:

(i) isnot related to a film or television production; and
(ii) is for 1 or more specific engagements (other than
non-profit engagements) in Australia; and
the nominated activity will bring a net employment benefit
to the Australian entertainment industry; and

the entertainment sponsor holds any necessary licences in
respect of the work to which the nomination relates; and

the entertainment sponsor has consulted with relevant
Australian unions in relation to the employment or
engagement of the identified visa holder or applicant in
Australia; and

the entertainment sponsor has provided an itinerary
specifying the dates and venues for all performances.

Production ro/és other than as a performer

(7) The Minister is satisfied that:

(a)

the identified visa holder or applicant will be directing,
producing or taking another part (otherwise than as a
performer) in a theatre, film, television or radio
production, or a concert or recording to be performed or
shown in Australia; and
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(b)
©)

()

()

the nominated activity will bring a net employment benefit
to the Australian entertainment industry; and

the entertainment sponsor helds any necessary licences in
respect of the work to which the nomination relates; and

the entertainment sponsor has consulted with relevant
Australian unions in relation to the employment or
engagement of the identified visa holder or applicant in
Australia; and

the entertainment sponsor has provided an itinerary
specifying the dates and venues for the production, concert
or recording,

Support staff

(8) The Minister is satisfied that:

(a)

(b)
(c)
(d)

(e)

the identified visa holder or applicant will be supp01t1ng
an entertainer or a group of entertainers (whether by
assisting a performance or by personal services) in relation
to a performing contract for 1 or more specific
engagements in Australia; and

the nominated activity will bring a net employment benefit
to the Australian entertainment industry; and

the entertainment sponsor holds any necessary licences in
respect of the work to which the nomination relates; and

the entertainment sponsor has consulted with relevant
Australian unions in relation to the employment or

engagement of the identified visa holder or applicant in

Australia; and

the entertainment sponsor has provided an itinerary
specifying the dates and venues for all performances.

Non-profit engagements

(9) The Minister is satisfied that:

(2)

(b)

the identified visa holder or applicant will be performing
as an entertainer in 1 or more specific engagements that
are for non-profit purposes; and

the entertainment sponsor has provided an itinerary
specifying the dates and venues for all performances.
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